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This section of the FEDERAL REGISTER
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applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

SMALL BUSINESS ADMINISTRATION
13 CFR Parts 121 and 125

Government Contracting Programs

AGENCY: Small Business Administration.
ACTION: Final rule.

SUMMARY: The Small Business
Administration (SBA) is finalizing its
regulations to address contract bundling
due to changes set forth in the Small
Business Reauthorization Act of 1997.
This rule implements the statutory
amendments that recognize that the
consolidation of contract requirements
may be necessary and justified, in some
cases. It also implements the statutory
requirement that each Federal agency, to
the maximum extent practicable, take
steps to avoid unnecessary and
unjustified bundling of contract
requirements that precludes small
business participation as prime
contractors as well as to eliminate
obstacles to small business participation
as prime contractors. In addition, this
rule restates SBA’s current authority to
appeal to the head of a procuring agency
decisions made by the agency that SBA
believes to adversely affect small
businesses.

DATES: This rule is effective July 26,
2000.

FOR FURTHER INFORMATION CONTACT:
Anthony Robinson, Office of
Government Contracting, (202) 205—
6465.

SUPPLEMENTARY INFORMATION: Section
15(a) of the Small Business Act, 15
U.S.C. 644(a), authorizes SBA to appeal
to the head of a procuring agency
certain decisions made by the agency
that SBA believes adversely affects
small businesses, including proposed
procurements that include “goods or
services currently being performed by a
small business” and which are in a
“quantity or estimated dollar value the

magnitude of which renders small
business prime contract participation
unlikely.” Section 413(b)(1) of Public
Law 105-135 added an appeal right to
section 15(a) of the Small Business Act
for “an unnecessary or unjustified
bundling of contract requirements.” It
left intact, however, SBA’s current
appeal rights. In this regard, the Joint
Explanatory Statement of the bundling
provisions contained in Public Law
105-135 as set forth in the
Congressional Record specifically
provided that “[n]othing in [the
bundling amendments] is intended to
amend or change in any way the
existing obligations imposed on a
procuring activity or the authority
granted to the Small Business
Administration under section 15(a) of
the Small Business Act.” 143 Cong. Rec.
S11522, S11526 (daily ed. Oct. 31,
1997).

On October 25, 1999, SBA published
an interim rule with request for
comments in the Federal Register
requesting public comments on
implementation of Sections 411-417 of
the Small Business Reauthorization Act
of 1997 (Public Law 105-135, 111 Stat.
2617). See 64 FR 57366, October 25,
1999. The statutory amendments
recognize that the consolidation of
contract requirements may be necessary
and justified, in some cases. The rule
requires that each Federal agency, to the
maximum extent practicable, take steps
to avoid unnecessary and unjustified
bundling of contract requirements that
preclude small business participation as
prime contractors. The rule also requires
each agency to eliminate obstacles to
small business participation as prime
contractors.

The comment period for the interim
rule (64 FR 57366) closed on December
27, 1999. Consistent with the statutory
amendments, the interim rule defined
“bundling,” identified the
circumstances under which such
“bundling” may be necessary and
justified, and permitted SBA to appeal
bundling actions that it believes to be
unnecessary and unjustified to the head
of the procuring agency. The rule also
restated SBA’s current authority to
appeal to the head of an agency other
procurement decisions made by
procuring activities that SBA believes
will adversely affect small business.
SBA received 19 comments in response
to the interim rule. The comments are

comprised of three from Government
agencies, four from trade associations,
ten from small businesses, and two from
members of Congress.

Most of the comments, particularly
those from small business, did not offer
specific changes to the rule, but rather
strongly endorsed the government
taking action against contract bundling.
Since these comments offered no
specific changes, SBA responds by
noting the strong opposition to contract
bundling by the small business
community.

The four comments from trade
associations focused on the impact of
bundling requirements on the architect
and engineering industry. Specifically,
these comments were concerned with
the consolidation of architect and
engineering services with requirements
from other industries. The bundling
statute and SBA’s rule permit various
contract requirements to be
consolidated provided that the
consolidation results in substantial
benefits. The statute does not limit the
scope and diversity of consolidated
contracts. As long as there are
measurably substantial benefits, a
procuring agency is authorized to
consolidate or bundle contract
requirements. Thus, this rule also does
not limit the scope and diversity of
consolidated contracts.

When a procuring activity intends to
proceed with a “bundled” requirement,
it must document that the bundling is
necessary and justified. If it cannot do
so, the procuring activity cannot go
forward with the intended
consolidation. In order for bundling to
be necessary and justified, the
consolidation must achieve
“measurably substantial benefits.”” In
finalizing this rule, SBA again examined
the interim rule’s two-tier approach to
determining what constitutes
measurably substantial benefits. SBA
continues to believe that the two-tier
approach represents a reasonable
application of determining what
“measurably substantial benefits”
means. Pursuant to the statutory
language, benefits must be
“substantial.” SBA believes that benefits
equivalent to 10% of the contract value
(including options) is a substantial
benefit relative to the amount of the
contract where the contract value is $75
million or less. Similarly, SBA believes
that benefits equivalent to at least $7.5
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million or 5% of the contract value
(including options) is a substantial
benefit in absolute dollars where the
contract value exceeds $75 million. SBA
notes that most bundled requirements
that SBA has reviewed over the past
four years have had a contract value
(including options) that was less than
$75 million. Thus, most bundled
contracts will be subject to a 10%
savings test. The remainder of the
contracts will be subject to a minimum
absolute savings of $7.5 million.

This final rule clarifies the two-tier
approach to achieve this result of a
minimum savings for contracts having a
value (including options) between $75
million and $150 million. The interim
rule required agencies to achieve a
benefit equivalent to at least 5% of the
contract value (including options) for
any contract having a value exceeding
$75 million, but without specifying a
minimum savings of $7.5 million.
Under the interim rule, for contracts
having a value between $75 million and
$150 million, the required benefits
could have ranged from $3.25 million to
$7.5 million. Thus, contracts having a
value between $75 million and $150
million required less of a benefit than
contracts having a value between $32.5
million and $75 million. For example,
an agency needed to demonstrate a $6
million benefit for a contract having a
$60 million value, while it had to show
only a $4 million benefit for a contract
having a value of $80 million. SBA
believes that this result would have
been illogical. As such, SBA has
amended this provision to require that
an agency must show a benefit of 5% or
$7.5 million, whichever is greater, for
any bundled contract having a value
that exceeds $75 million. Contracts
awarded in reliance on the interim rule
which met the 5% benefits test but
would not satisfy this minimum savings
test will be unaffected by this final rule.

One commenter suggested that the
“critical to the agency’s mission
success” exemption (125.2(d)(3)(iii)(B))
could be subject to abuse. SBA does not
agree. SBA believes that because these
exemptions are made at the agency’s
highest procurement levels, abuses of
this authority are unlikely.

The interim final rule included a
provision addressing the application of
the regulation to procurements that are
awarded in accordance with a cost
comparison conducted under OMB
Circular A-76 (“Performance of
Commercial Functions”). We did not
receive any comments on this provision.
The final rule retains the provision,
with clarifying revisions.

Circular A-76 establishes a cost-
comparison process for evaluating

whether a commercial activity that is
conducted by a Federal agency should
be performed in-house or by contract.
This process compares the estimated
cost of in-house performance by the
“Most Efficient Organization” (MEO)
with the cost of contract performance as
determined by offers that are submitted
in response to an A—76 solicitation.
Under the Circular, the simple fact that
contract performance is found to be less
costly than in-house performance by the
MEQO is not sufficient to justify a
conversion from in-house to contract
performance. Instead, an activity will
not be converted to contract
performance (i.e., it will be retained in-
house) unless the savings will exceed 10
percent or $10 million over the
performance period, whichever is less.

Under the A-76 cost-comparison
process, the required MEO (which is
also required by statute at 10 U.S.C.
2461 for the Department of Defense)
may include a mix of Federal employees
and contract support. In other words,
the scope of an A—76 cost comparison,
the solicitation, and the in-house MEO
may consist of a workload performed by
Federal employees and one or more
existing contractors. Thus, it is possible
under an A-76 cost comparison process
that activities that have been performed
by Federal employees (along with
activities performed under two or more
small business contracts) will be
converted to performance under one
contract awarded to a large business. In
such cases, the methodology of the A—
76 process will have ensured that the
Federal Government will derive
“measurably substantial benefits” from
the conversion. This occurs in two
ways. First, through the agency’s
development of a management plan and
the in-house MEO (which concludes in
the MEQ’s written “‘certification’),
significant and measurable savings and
performance enhancements can be
achieved even before competing with
any private offeror. Second, through the
cost comparison itself, measurable
savings and performance enhancements
are quantified, and a decision to convert
requires substantial savings (10 percent
or $10 million over the performance
period, whichever is less).

SBA has added clarifying language to
the rule so that it is clear that a bundling
analysis is not required when an agency
conducts a similar analysis under an A—
76 study.

Compliance With Executive Orders
13132, 12988 and 12866, the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.),
and the Paperwork Reduction Act (44
U.S.C. Chapter 3501 et seq.)

The Office of Management and Budget
reviewed this rule as a “significant”
regulatory action under Executive Order
12866.

SBA has determined that this final
rule may have a significant beneficial
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. SS 601-612. The rule can
potentially apply to all small businesses
that are performing or may want to
perform on the prime contract
opportunities of the Federal
Government. While there is no precise
estimate of the number of small entities
or the extent of the economic impact,
SBA believes that a significant number
of small businesses would be affected.
SBA has submitted a complete Final
Regulatory Flexibility Analysis of this
final rule to the Chief Counsel for
Advocacy of the Small Business
Administration. For a copy of this
analysis, please contact Anthony
Robinson at (202) 205-6465.

For the purpose of the Paperwork
Reduction Act, 44 U.S.C. Ch. 35, SBA
certifies that this rule would not impose
new reporting or record keeping
requirements.

For purposes of Executive Order
13132, SBA certifies that this rule does
not have any federalism implications
warranting the preparation of a
Federalism Assessment.

For purposes of Executive Order
12978, SBA certifies that this rule is
drafted, to the extent practicable, in
accordance with the standards set forth
in section 2 of this order.

List of Subjects

13 CFR Part 121

Administrative practice and
procedure, Government procurement,
Government property, Grant programs—
business, Individuals with disabilities,
Loan programs—business, Reporting
and recordkeeping requirements, Small
businesses.

13 CFR Part 125

Government contracts, Government
procurement, Reporting and
recordkeeping requirements, Small
businesses, Technical assistance.

For the reasons stated in the
preamble, SBA adopts the interim rule
amending 13 CFR parts 121 and 125
which was published at 64 FR 57366 on
October 25, 1999, as final with the
following changes:
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PART 121—SMALL BUSINESS SIZE
REGULATIONS

1. The authority citation for 13 CFR
part 121 continues to read as follows:

Authority: 15 U.S.C. 632(a), 634(b)(6),
637(a), 644(c), and 662(5); and Sec. 304, Pub.
L. 103-403, 108 Stat. 4175, 4188.

2.1In 121.103 currently in effect,
revise paragraph (f)(3)(i).

§121.103 What is affiliation?
* * * * *
* * %

(3) * * * (i) A joint venture or
teaming arrangement of two or more
business concerns may submit an offer
as a small business for a Federal
procurement without regard to
affiliation under this paragraph (f) so
long as each concern is small under the
size standard corresponding to the SIC
code assigned to the contract, provided:

(A) The procurement qualifies as a
“bundled” requirement, at any dollar
value, within the meaning of
§125.2(d)(1)(i) of this chapter; or

(B) The procurement is other than a
“bundled” requirement within the
meaning of § 125.2(d)(1)(i) of this
chapter, and:

(1) For a procurement having a
revenue-based size standard, the dollar
value of the procurement, including
options, exceeds half the size standard
corresponding to the SIC code assigned
to the contract; or

(2) For a procurement having an
employee-based size standard, the
dollar value of the procurement,
including options, exceeds $10 million.
* * * * *

PART 125—GOVERNMENT
CONTRACTING PROGRAMS

1. The authority citation for 13 CFR
part 125 continues to read as follows:

Authority: 15 U.S.C. 634(b)(6), 637 and
644; 31 U.S.C. 9701, 9702.

2.1In §125.2, revise paragraphs (a), (b)
and (d) to read as follows:

§125.2 Prime contracting assistance.

(a) General. Small business concerns
must receive any award or contract, or
any contract for the sale of Government
property, that SBA and the procuring or
disposal agency determine to be in the
interest of:

(1) Maintaining or mobilizing the
Nation’s full productive capacity;

(2) War or national defense programs;

(3) Assuring that a fair proportion of
the total purchases and contracts for
property, services and construction for
the Government in each industry
category are placed with small business
concerns; or

(4) Assuring that a fair proportion of
the total sales of Government property
is made to small business concerns.

(b) PCR and procuring activity
responsibilities. (1) SBA Procurement
Center Representatives (PCRs) are
generally located at Federal agencies
and buying activities which have major
contracting programs. PCRs review all
acquisitions not set-aside for small
businesses to determine whether a set-
aside is appropriate.

(2) A procuring activity must provide
a copy of a proposed acquisition
strategy (e.g., Department of Defense
Form 2579, or equivalent) to the
applicable PCR (or to the SBA Office of
Government Contracting Area Office
serving the area in which the buying
activity is located if a PCR is not
assigned to the procuring activity) at
least 30 days prior to a solicitation’s
issuance whenever a proposed
acquisition strategy:

(i) Includes in its description goods or
services currently being performed by a
small business and the magnitude of the
quantity or estimated dollar value of the
proposed procurement would render
small business prime contract
participation unlikely;

(ii) Seeks to package or consolidate
discrete construction projects; or

(iii) Meets the definition of a bundled
requirement as defined in paragraph
(d)(1)(i) of this section.

(3) Whenever any of the
circumstances identified in paragraph
(b)(2) of this section exist, the procuring
activity must also submit to the
applicable PCR (or to the SBA Office of
Government Contracting Area Office
serving the area in which the buying
activity is located if a PCR is not
assigned to the procuring activity) a
written statement explaining why:

(i) If the proposed acquisition strategy
involves a bundled requirement, the
procuring activity believes that the
bundled requirement is necessary and
justified under the analysis required by
paragraph (d)(3)(iii) of this section; or

(ii) If the description of the
requirement includes goods or services
currently being performed by a small
business and the magnitude of the
quantity or estimated dollar value of the
proposed procurement would render
small business prime contract
participation unlikely, or if a proposed
procurement for construction seeks to
package or consolidate discrete
construction projects:

(A) The proposed acquisition cannot
be divided into reasonably small lots to
permit offers on quantities less than the
total requirement;

(B) Delivery schedules cannot be
established on a basis that will
encourage small business participation;

(C) The proposed acquisition cannot
be offered so as to make small business
participation likely; or

(D) Construction cannot be procured
as separate discrete projects.

(4) In conjunction with their duties to
promote the set-aside of procurements
for small business, PCRs will identify
small businesses that are capable of
performing particular requirements,
including teams of small business
concerns for larger or bundled
requirements (see § 121.103(f)(3) of this
chapter).

(5)(i) If a PCR believes that a proposed
procurement will render small business
prime contract participation unlikely, or
if a PCR does not believe a bundled
requirement to be necessary and
justified, the PCR shall recommend to
the procurement activity alternative
procurement methods which would
increase small business prime contract
participation. Such alternatives may
include:

(A) Breaking up the procurement into
smaller discrete procurements;

(B) Breaking out one or more discrete
components, for which a small business
set-aside may be appropriate; and

(C) Reserving one or more awards for
small companies when issuing multiple
awards under task order contracts.

(ii) Where bundling is necessary and
justified, the PCR will work with the
procuring activity to tailor a strategy
that preserves small business prime
contract participation to the maximum
extent practicable.

(iii) The PCR will also work to ensure
that small business participation is
maximized through subcontracting
opportunities. This may include:

(A) Recommending that the
solicitation and resultant contract
specifically state the small business
subcontracting goals which are expected
of the contractor awardee; and

(B) Recommending that the small
business subcontracting goals be based
on total contract dollars instead of
subcontract dollars.

(6) In cases where there is
disagreement between a PCR and the
contracting officer over the suitability of
a particular acquisition for a small
business set-aside, whether or not the
acquisition is a bundled or substantially
bundled requirement within the
meaning of paragraph (d) of this section,
the PCR may initiate an appeal to the
head of the contracting activity. If the
head of the contracting activity agrees
with the contracting officer, SBA may
appeal the matter to the secretary of the
department or head of the agency. The
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time limits for such appeals are set forth
in 19.505 of the Federal Acquisition
Regulation (FAR) (48 CFR 19.505).

(7) PCRs will work with a procuring
activity’s Small Business Specialist
(SBS) to identify proposed solicitations
that involve bundling, and with the
agency acquisition officials to revise the
acquisition strategies for such proposed
solicitations, where appropriate, to
increase the probability of participation
by small businesses, including small
business contract teams, as prime
contractors. If small business
participation as prime contractors
appears unlikely, the SBS and PCR will
facilitate small business participation as
subcontractors or suppliers.

* * * * *

(d) Contract bundling—(1)
Definitions—(i) Bundled requirement or
bundling. The term bundled
requirement or bundling refers to the
consolidation of two or more
procurement requirements for goods or
services previously provided or
performed under separate smaller
contracts into a solicitation of offers for
a single contract that is likely to be
unsuitable for award to a small business
concern due to:

(A) The diversity, size, or specialized
nature of the elements of the
performance specified;

(B) The aggregate dollar value of the
anticipated award;

(C) The geographical dispersion of the
contract performance sites; or

(D) Any combination of the factors
described in paragraphs (d)(1)(d) (A), (B),
and (C) of this section.

(ii) Separate smaller contract. A
separate smaller contract is a contract
that has previously been performed by
one or more small business concerns or
was suitable for award to one or more
small business concerns.

(iii) Substantial bundling. Substantial
bundling is any contract consolidation,
which results in an award whose
average annual value is $10 million or
more.

(2) Requirement to foster small
business participation. The Small
Business Act requires each Federal
agency to foster the participation of
small business concerns as prime
contractors, subcontractors, and
suppliers in the contracting
opportunities of the Government. To
comply with this requirement, agency
acquisition planners must:

(i) Structure procurement
requirements to facilitate competition
by and among small business concerns,
including small disadvantaged, 8(a) and
women-owned business concerns; and

(ii) Avoid unnecessary and unjustified
bundling of contract requirements that

inhibits or precludes small business
participation in procurements as prime
contractors.

(3) Requirement for market research.
In addition to the requirements of
paragraph (b)(2) of this section and
before proceeding with an acquisition
strategy that could lead to a contract
containing bundled or substantially
bundled requirements, an agency must
conduct market research to determine
whether bundling of the requirements is
necessary and justified. During the
market research phase, the acquisition
team should consult with the applicable
PCR (or if a PCR is not assigned to the
procuring activity, the SBA Office of
Government Contracting Area Office
serving the area in which the buying
activity is located).

(4) Requirement to notify current
small business contractors of intent to
bundle. The procuring activity must
notify each small business which is
performing a contract that it intends to
bundle that requirement with one or
more other requirements at least 30 days
prior to the issuance of the solicitation
for the bundled or substantially bundled
requirement. The procuring activity, at
that time, should also provide to the
small business the name, phone number
and address of the applicable SBA PCR
(or if a PCR is not assigned to the
procuring activity, the SBA Office of
Government Contracting Area Office
serving the area in which the buying
activity is located).

(5) Determining requirements to be
necessary and justified. When the
procuring activity intends to proceed
with an acquisition involving bundled
or substantially bundled procurement
requirements, it must document the
acquisition strategy to include a
determination that the bundling is
necessary and justified, when compared
to the benefits that could be derived
from meeting the agency’s requirements
through separate smaller contracts.

(i) The procuring activity may
determine a consolidated requirement to
be necessary and justified if, as
compared to the benefits that it would
derive from contracting to meet those
requirements if not consolidated, it
would derive measurably substantial
benefits. The procuring activity must
quantify the identified benefits and
explain how their impact would be
measurably substantial. The benefits
may include cost savings and/or price
reduction, quality improvements that
will save time or improve or enhance
performance or efficiency, reduction in
acquisition cycle times, better terms and
conditions, and any other benefits that
individually, in combination, or in the
aggregate would lead to:

(A) Benefits equivalent to 10 percent
of the contract value (including options)
where the contract value is $75 million
or less; or

(B) Benefits equivalent to 5 percent of
the contract value (including options) or
$7.5 million, whichever is greater,
where the contract value exceeds $75
million.

(ii) Notwithstanding paragraph
(d)(5)(i) of this section, the Assistant
Secretaries with responsibility for
acquisition matters (Service Acquisition
Executives) or the Under Secretary of
Defense for Acquisition and Technology
(for other Defense Agencies) in the
Department of Defense and the Deputy
Secretary or equivalent in civilian
agencies may, on a non-delegable basis
determine that a consolidated
requirement is necessary and justified
when:

(A) There are benefits that do not
meet the thresholds set forth in
paragraph (d)(5)(i) of this section but, in
the aggregate, are critical to the agency’s
mission success; and

(B) Procurement strategy provides for
maximum practicable participation by
small business.

(iii) The reduction of administrative
or personnel costs alone shall not be a
justification for bundling of contract
requirements unless the administrative
or personnel cost savings are expected
to be substantial, in relation to the
dollar value of the procurement to be
consolidated (including options). To be
substantial, such cost savings must be at
least 10 percent of the contract value
(including options).

(iv) In assessing whether cost savings
and/or a price reduction would be
achieved through bundling, the
procuring activity and SBA must
compare the price that has been charged
by small businesses for the work that
they have performed and, where
available, the price that could have been
or could be charged by small businesses
for the work not previously performed
by small business.

(6) OMB Circular A-76 Cost
Comparison Analysis. The substantial
benefit analysis set forth in paragraph
(d)(5)(i) of this section is not required
where a requirement is subject to a Cost
Comparison Analysis under OMB
Circular A-76 (See 5 CFR 1310.3 for
availability).

(7) Substantial bundling. Where a
proposed procurement strategy involves
a substantial bundling of contract
requirements, the procuring agency
must, in the documentation of that
strategy, include a determination that
the anticipated benefits of the proposed
bundled contract justify its use, and
must include, at a minimum:
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(i) The analysis for bundled
requirements set forth in paragraph
(d)(5)(i) of this section;

(ii) An assessment of the specific
impediments to participation by small
business concerns as prime contractors
that will result from the substantial
bundling;

(iii) Actions designed to maximize
small business participation as prime
contractors, including provisions that
encourage small business teaming for
the substantially bundled requirement;
and

(iv) Actions designed to maximize
small business participation as
subcontractors (including suppliers) at
any tier under the contract or contracts
that may be awarded to meet the
requirements.

(8) Significant subcontracting
opportunity. (i) Where a bundled or
substantially bundled requirement
offers a significant opportunity for
subcontracting, the procuring agency
must designate the following factors as
significant factors in evaluating offers:

(A) A factor that is based on the rate
of participation provided under the
subcontracting plan for small business
in the performance of the contract; and

(B) For the evaluation of past
performance of an offeror, a factor that
is based on the extent to which the
offeror attained applicable goals for
small business participation in the
performance of contracts.

(ii) Where the offeror for such a
bundled contract qualifies as a small
business concern, the procuring agency
must give to the offeror the highest score
possible for the evaluation factors
identified in paragraph (d)(5)(i) of this
section.

5.In § 125.6, revise paragraph (g) to
read as follows:

§125.6 Prime contractor performance
requirements (limitations on
subcontracting).

* * * * *

(g) Where an offeror is exempt from
affiliation under § 121.103(f)(3) of this
chapter and qualifies as a small business
concern, the performance of work
requirements set forth in this section
apply to the cooperative effort of the
team or joint venture, not its individual
members.

Dated: June 20, 2000.
Aida Alvarez,
Administrator.
[FR Doc. 00-18795 Filed 7—25-00; 8:45 am]
BILLING CODE 8025-01-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-CE-25-AD; Amendment 39—
11832; AD 2000-15-03]

RIN 2120-AA64

Airworthiness Directives; Stemme
GmbH & Co. KG Models S10-V and
S10-VT Sailplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to Stemme GmbH & Co. KG
(Stemme) Models S10-V and S10-VT
sailplanes. This AD supersedes AD 98—
15-24, which currently requires
replacing the propeller blade
suspension forks with parts of improved
design on Stemme S10-V sailplanes.
This AD requires you to remove the
propeller blade suspension forks,
exchange them with the manufacturer
for improved design forks, and install
the improved design propeller blade
suspension forks. This AD is the result
of analysis that shows that the existing
propeller blade suspension forks are
currently cracking more rapidly than
originally projected. The actions
specified by this AD are intended to
prevent certain propeller blade
suspension forks from cracking, which
could result in the loss of a propeller
blade during flight with possible lateral
imbalance and loss of thrust.

DATES: This AD becomes effective on
August 4, 2000.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the
regulation as of August 4, 2000.

The Federal Aviation Administration
(FAA) must receive any comments on
this rule on or before August 25, 2000.
ADDRESSES: Submit comments in
triplicate to the FAA, Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 99—-CE-25—
AD, 901 Locust, Room 506, Kansas City,
Missouri 64106.

You may get the service information
referenced in this AD from Stemme
GmbH & Co. KG, Gustav-Meyer-Allee
25, D-13355 Berlin, Germany;
telephone: 49.33.41.31.11.70; facsimile:
49.33.41.31.11.73.

You may examine this information at
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 99—-CE-25—-AD, 901 Locust,

Room 506, Kansas City, Missouri 64106;
or at the Office of the Federal Register,
800 North Capitol Street, NW., suite
700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone: (816) 426-6934;
facsimile: (816) 426—2169.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

Has FAA taken any action to this
point? An incident where the propeller
blade suspension fork failed during
flight on a Stemme Model S10-V
sailplane caused FAA to issue AD 98—
15—24, Amendment 39-10674. This AD
was published in the Federal Register
on July 23, 1998 (63 FR 39484), and
required replacing the propeller blade
suspension fork, distance ring, and nut
with parts of improved design on
Stemme Model S10-V sailplanes.

After issuing AD 98-15-24, the
Luftfahrt-Bundesamt (LBA), which is
the airworthiness authority for
Germany, notified FAA that the
improved design propeller blade
suspension fork (part number (P/N)
A09-10AP-V08) on one of the affected
sailplanes failed during flight. Analysis
of this propeller blade revealed a
fracture located at the end of the
threaded fastening pin. This caused
FAA to issue a proposal to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) to include an AD that
would apply to all Stemme Models S10—
V and S10-VT sailplanes that
incorporate a certain propeller blade
suspension fork. This proposal was
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
on July 21, 1999 (64 FR 39100).

The NPRM proposed to supersede AD
98-15-24 with a new AD that would
require you to repetitively exchange
(through the manufacturer) the P/N
A09-10AP-V08 (or FAA-approved
equivalent part number) propeller blade
suspension fork for a fork that has
passed X-ray crack testing requirements.

Was the public invited to comment on
the NPRM? The FAA invited interested
persons to participate in the making of
the amendment. We received no
comments on the proposed rule or the
cost impact upon the public. However,
the LBA has informed us that the
existing propeller blade suspension
forks are currently cracking more
rapidly than originally projected.

Is there a propeller blade suspension
fork design that is better than the
current design? Stemme has worked
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with the LBA in designing an improved
propeller blade suspension fork (P/N
10AP-V88) along with a modification to
the propeller gearbox suspension.

Has the manufacturer issued service
information? Stemme issued Service
Bulletin No. A31-10-051, Amendment-
Index 05.a, dated December 6, 1999.
This service bulletin specifies
procedures for accomplishing the
propeller blade suspension fork
replacement and propeller gearbox
suspension modification, which were
described previously.

The FAA’s Determination and
Followup Action

What have we decided? After careful
review of all available information
related to the subject presented above,
including the above-referenced
comments, FAA has determined that:
—the propeller blade suspension fork

replacement and propeller gearbox

suspension modification should be
accomplished on all Stemme Models

S10-V and S10-VT sailplanes; and
—AD action should be taken to prevent

certain propeller blade suspension

forks from cracking, which could
result in the loss of a propeller blade
during flight with possible lateral
imbalance and loss of thrust.

What is our next action? Since the
improved design propeller blade
suspension fork replacement and
propeller gearbox suspension
modification requirements increase the
burden on the owners/operators of the
affected sailplanes over what was
proposed in the NPRM, we are required
to allow the public additional time to
comment on the AD.

Because of the low hours TIS on the
sailplanes where the cracked propeller
blade suspension forks were found,
FAA finds that notice and opportunity
for public prior comment are
impracticable. Therefore, good cause
exists for making this amendment
effective in less than 30 days.

What does this AD require? This AD
requires you to:

—remove the propeller blade
suspension forks;

—exchange them with the manufacturer
for improved design forks; and

—install the improved design propeller
blade suspension forks.

Accomplishment procedures are
specified in Stemme Service Bulletin
No. A31-10-051, Amendment-Index
05.a, dated December 6, 1999.

Comments Invited

Can I comment on this AD? This
action is in the form of a final rule and

the FAA did not precede it with notice
and opportunity for public comment.
FAA is issuing this final rule without
prior notice because an urgent situation
concerning safety of flight exists.
However, FAA is still inviting
comments on this rule. You may submit
whatever written data, views, or
arguments you choose. You need to
include the rule’s docket number and
submit your comments in triplicate to
the address specified under the caption
ADDRESSES. The FAA will consider all
comments received on or before the
closing date. We may amend this rule in
light of comments received.

How can we communicate more
clearly with you? The FAA is reviewing
the writing style we currently use in
regulatory documents, in response to
the Presidential memorandum of June 1,
1998. That memorandum requires
federal agencies to communicate more
clearly with the public. We are
interested in your comments on the ease
of understanding this document, and
any other suggestions you might have to
improve the clarity of FAA
communications that affect you. You
can get more information about the
Presidential memorandum and the plain
language initiative at http://
www.faa.gov/language/.

The FAA specifically invites
comments on the overall regulatory,
economic, environmental, and energy
aspects of the rule that might suggest a
need to modify the rule. You may
examine all comments we receive before
and after the closing date of the rule in
the Rules Docket. We will file a report
in the Rules Docket that summarizes
each FAA contact with the public that
concerns the substantive parts of this
AD.

How can I be sure the FAA receives
my comment? If you want us to
acknowledge the receipt of your
comments, you must include a self-
addressed, stamped postcard. On the
postcard, write “Comments to Docket
No. 99-CE-25-AD.” We will date stamp
and mail the postcard back to you.

Regulatory Impact

How does this AD impact relations
between Federal and State
governments? These regulations will not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. The FAA has
determined that this final rule does not
have federalism implications under
Executive Order 13132.

How does this action involve an
emergency situation? The FAA has
determined that this regulation is an
emergency regulation that must be
issued immediately to correct an unsafe
condition in aircraft, and is not a
significant regulatory action under
Executive Order 12866. We have
determined that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If FAA
determines that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, we will
prepare a final regulatory evaluation.
You may obtain a copy of the evaluation
(if required) from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends section 39.13 by
removing Airworthiness Directive (AD)
98—-15-24, Amendment 39-10674
(39484, July 23, 1998), and by adding a
new AD to read as follows:

2000-15-03 Stemme GmbH & Co. KG:
Amendment 39-11832; Docket No. 99-CE—
25—-AD.

(a) What sailplanes are affected by this
AD? This AD applies to Models S10-V and
S10-VT sailplanes, all serial numbers,
certificated in any category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
above sailplanes on the U.S. Register must
comply with this AD.

(c) What problem does this AD address?
The actions of this AD are intended to
prevent certain propeller blade suspension
forks from cracking, which could result in
the loss of a propeller blade during flight
with possible lateral imbalance and loss of
thrust.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:
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Action

When

Procedures

(1) Removal, exchange, and reinstallation:

(i) Remove from the sailplane any propeller
blade suspension fork that is not part
number (P/N) 10AP-V88.

(i) Exchange (through the manufacturer)
this propeller blade suspension fork for a
propeller blade suspension fork that is P/
N 10AP-V88..

(iii) Install the improved design propeller
blade suspension fork (P/N 10AP-V88)
on the sailplane..

(2) Modify the propeller gearbox suspension. ....

(3) Dynamically balance the propeller. ...............

(4) Do not install a propeller blade suspension

fork that is not P/N 10AP-V88 on any af-
fected sailplane.

All actions within 10 hours time-in-service as
(TIS) after August 4, 2000 (the effective
date of this AD).

Within 10 hours TIS after August 4, 2000 (the
effective date of this AD)..

Prior to further flight after the installation and
modification required in paragraphs (d)(1)(i),
(d)(2)(ii), (d)()(iii), and (d)(2) of this AD..

As of August 4, 2000 (the effective date of
this AD).

(1) Accomplish, each action accordingly, as
follows:

(i) Removal: In accordance with the in-
structions in the maintenance manual.

(ii) Exchange: In accordance with the in-
structions in Stemme Service Bulletin
No. A31-10-051, Amendment-Index:
05.a, dated December 6, 1999.

(iii) Installation: In accordance with the in-
structions in the maintenance manual.

In accordance with the instructions in Stemme
Service Bulletin No. A31-10-051, Amend-
ment-Index: 05.a, dated December 6, 1999.

In accordance with the instructions in Stemme
Procedural Instruction A17-10AP-V/2-E
“Dynamic balancing of the Stemme S10
powered glider propeller in the S10-V and
S10-VT models.”

Not Applicable.

(e) Can I comply with this AD in any other
way?

(1) You may use an alternative method of
compliance or adjust the compliance time if:

(i) Your alternative method of compliance
provides an equivalent level of safety; and

(ii) The Manager, Small Airplane
Directorate, approves your alternative.
Submit your request through an FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Small Airplane Directorate.

(2) Alternative methods of compliance that
were approved in accordance with AD 98—
15-24 are not considered approved in
accordance with this AD.

Note: This AD applies to each sailplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
sailplanes that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if you have not eliminated the
unsafe condition, specific actions you
propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Mike Kiesov, Aerospace
Engineer, FAA, Small Airplane Directorate,
1201 Walnut, suite 900, Kansas City,
Missouri 64106; telephone: (816) 426—-6934;
facsimile: (816) 426—2169.

(g) What if I need to fly the sailplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your sailplane to a location

where you can accomplish the requirements
of this AD.

(h) Are any service bulletins incorporated
into this AD by reference?

(1) Actions required by this AD must be
done as follows:

(i) Modification: In accordance with
Stemme Service Bulletin No. A31-10-051,
Amendment-Index: 05.a, dated December 6,
1999; and

(ii) Balancing: In accordance with Stemme
Procedural Instruction A17—-10AP-V/2-E
“Dynamic balancing of the Stemme S10
powered glider propeller in the S10-V and
S10-VT models”, August 24, 1999.

(2) The Director of the Federal Register
approved this incorporation by reference
under 5 U.S.C. 552(a) and 1 CFR part 51.

(3) You can get copies from Stemme GmbH
& Co. KG, Gustav-Meyer-Allee 25, D-13355
Berlin, Germany; telephone:
49.33.41.31.11.70; facsimile:
49.33.41.31.11.73.

(4) You can look at copies at FAA, Central
Region, Office of the Regional Counsel, 901
Locust, Room 506, Kansas City, Missouri; or
at the Office of the Federal Register, 800
North Capitol Street, NW, suite 700,
Washington, DC.

(i) When does this amendment become
effective? This amendment becomes effective
on August 4, 2000.

Issued in Kansas City, Missouri, on July 17,
2000.
Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 00-18597 Filed 7—25—-00; 8:45 am)]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 00-AGL-11]
Modification of Class E Airspace;
Shelbyville, IN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace at Shelbyville, IN. An Area
Navigation (RNAV) Standard Instrument
Approach Procedure (SIAP) to Runway
(Rwy) 01, Amendment (Amdt) 1, and an
RNAYV SIAP to Rwy 19, Amdt 1, have
been developed for Shelbyville
Municipal Airport. Controlled airspace
extending upward from 700 feet or more
above the surface of the earth is needed
to contain aircraft executing these
approaches. This action realigns the
existing Class E airspace to the
northwest by 0.3 nautical miles (NM) for
Shelbyville Municipal Airport.
EFFECTIVE DATE: 0901 UTC, October 5,
2000.

FOR FURTHER INFORMATION CONTACT:
Denis C. Burke, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.
SUPPLEMENTARY INFORMATION:

History

On Tuesday, April 25, 2000, the FAA
proposed to amend 14 CFR part 71 to
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modify Class E airspace at Shelbyville,
IN (65 FR 24138). The proposal was to
modify controlled airspace extending
upward from the 700 feet above the
surface to contain Instrument Flight
Rules (IFR) operations in controlled
airspace during poritons of the terminal
operation and while transiting between
the route and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9G dated September 1, 1999,
and effective September 16, 1999, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
modifies Class E airspace at Shelbyville,
IN, to accommodate aircraft executing
instrucment flight procedures into and
out of Shelbyville Municipal Airport.
The area will be depicted on
appropriate aeronautical charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and route amendments are
necessary to keep them operationally
current. Therefore this regulation—(1) is
not a “significant regulatory action*
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment
In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 95665, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9G, Airspace
Designations and Reporting Points,
dated September 1, 1999, and effective
September 16, 1999, is amended as

follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGLINE5 Shelbyville, IN [Revised]

Shelbyville Municipal Airport, IN (Lat.
39°34'59" N., Long. 85°48'17" W.)

Shelbyville VORTAC (Lat. 39°37'57" N.,
Long. 85°49'28" W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of the Shelbyville Municipal Airport,
and within 1.8 miles each side of the
Shelbyville VORTAC 340° radial, extending
from the 6.7-mile radius to 9.6 miles
northwest of the VORTAGC, excluding that
airspace within the Mount Confort, IN, Class
E airspace area.

* * * * *

Issued in Des Plaines, Illinois on July 10,
2000.

Christopher R. Blum,

Manager, Air Traffic Division.

[FR Doc. 00-18892 Filed 7—25-00; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 00-AGL-13]
Modification of Class E Airspace;
lonia, Ml

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace at Ionia, MI. An Area
Navigation (RNAV) Standard Instrument
Approach Procedure (SIAP) to Runway
27 has been developed for Ionia County
Airport. Controlled airspace extending

upward from 700 feet or more above the
surface of the earth is needed to contain
aircraft executing this approach. This
action increases the radius of the
existing controlled airspace for Ionia
County Airport.

EFFECTIVE DATE: 0901 UTC, October 5,
2000.

FOR FURTHER INFORMATION CONTACT:
Denis C. Burke, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.
SUPPLEMENTARY INFORMATION:

History

On Tuesday, April 25, 2000, the FAA
proposed to amend 14 CFR part 71 to
modify Class E airspace at Ionia, MI (65
FR 24140). The proposal was to modify
controlled airspace extending upward
from the 700 feet above the surface to
contain Instrument Flight Rules (IFR)
operations in controlled airspace during
portions of the terminal operation and
while transiting between the enroute
and terminal environments. Interested
parties were invited to participate in
this rulemaking proceeding by
submitting written comments on the
proposal to the FAA. No comments
objecting to the proposal were received.
Class E airspace areas extending upward
from 700 feet or more above the surface
of the earth are published in paragraph
6005 of FAA Order 7400.9G dated
September 1, 1999, and effective
September 16, 1999, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
modifies Class E airspace at Ionia, MI,
to accommodate aircraft executing
instrument flight procedures into and
out of Ionia County Airport. The area
will be depicted on appropriate
aeronautical charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep operationally current.
Therefore, this regulation—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
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is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 95665, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9G, Airspace
Designations and Reporting Points,
dated September 1, 1999, and effective
September 16, 1999, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL MIE5 Ionia, MI [Revised]
Ionia County Airport, MI
(Lat. 42°56'16" N., long. 85°03'40" W.)
That airspace extending upward from 700
feet above the surface within a 7.4-mile
radius of the Ionia County Airport.
* * * * *

Issued in Des Plaines, Illinois on July 10,
2000.

Christopher R. Blum,

Manager, Air Traffic Division.

[FR Doc. 00-18891 Filed 7—25-00; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 00—AGL-12]

Establishment of Class E Airspace;
Greenwood/Wonder Lake, IL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Greenwood/Wonder Lake,
IL. An Area Navigation—A (RNAV-A)
Standard Instrument Approach
Procedure (SIAP) has been developed
for Galt Field Airport. Controlled
airspace extending upward from 700
feet or more above the surface of the
earth is needed to contain aircraft
executing this approach. This action
creates controlled airspace with an 8.8-
mile radius for Galt Field Airport.

EFFECTIVE DATE: 0901 UTC, October 5,
2000.

FOR FURTHER INFORMATION CONTACT:

Denis C. Burke, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East

Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.

SUPPLEMENTARY INFORMATION:

History

On Tuesday, April 25, 2000, the FAA
proposed to amend 14 CFR part 71 to
establish Class E airspace at
Greenwood/Wonder Lake, IL (65 FR
24139). The proposal was to add
controlled airspace extending upward
from 700 to 1200 feet AGL to contain
Instrument Flight Rules (IFR) operations
in controlled airspace during portions of
the terminal operation and while
transiting between the enroute and
terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace
designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9G dated September 1, 1999,
and effective September 16, 1999, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
establishes Class E airspace at
Greenwood/Wonder Lake, IL, to
accommodate aircraft executing the
proposed RNAV-A SIAP at Galt Field
Airport by creating controlled airspace.
The area will be depicted on
appropriate aeronautical charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally

current. Therefore, this regulation—(1)
is not “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 95665, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9G, Airspace
Designations and Reporting Points,
dated September 1,1999, and effective
September 16, 1999, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 Feet or more
above the surface of the earth.

* * * * *

AGLIL E5 Greenwood/Wonder Lake, IL

[New]

Greenwood/Wonder Lake, Galt Field Airport,

IL

(Lat. 42° 24’ 10"N., long. 88° 22' 33"W.)
That airspace extending upward from 700

feet above the surface within a 8.8-mile

radius of the Galt Field Airport, excluding

that airspace within the Chicago, IL, Class E

airspace area.

* * * * *

Issued in Des Plaines, Illinois on July 10,
2000.

Christopher R. Blum,

Manager, Air Traffic Division.

[FR Doc. 00-18890 Filed 7—25-00; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 00—AGL-15]

Modification of Class D Airspace;

Chicago, Aurora Municipal Airport, IL;
and Modification of Class E Airspace;
Chicago, Aurora Municipal Airport, IL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class D
airspace at Chicago, Aurora Municipal
Airport, IL, and modifies Class E
airspace at Chicago, Aurora Municipal
Airport, IL. A VHF Omnidirectional
Range (VOR) Standard Instrument
Approach Procedure (SIAP) to Runway
(Rwy) 15, and a VOR SIAP to Rwy 33,
have been developed for Aurora
Municipal Airport. Controlled airspace
extending upward from the surface of
the earth is needed to contain aircraft
executing these approaches. This action
increases the radius of the existing Class
D and Class E airspace for Aurora
Municipal Airport.

EFFECTIVE DATE: 0901 UTC, October 5,
2000.

FOR FURTHER INFORMATION CONTACT:
Denis C. Burke, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.
SUPPLEMENTARY INFORMATION:

History

On Tuesday, May 2, 2000, the FAA
proposed to amend 14 CFR part 71 to
modify Class D airspace and Class E
airspace at Chicago, Aurora Municipal
Airport, IL (65 FR 25456). The proposal
was to modify controlled airspace
extending upward from the surface to
contain Instrument Flight Rules (IFR)
operations in controlled airspace during
portions of the terminal operation and
while transiting between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class D airspace
designations are published in paragraph
5000, and Class E airspace areas
designated as extensions to a Class D
airspace area are published in paragraph
6004, of FAA Order 7400.9G dated
September 1, 1999, and effective
September 16, 1999, which is

incorporated by reference in 14 CFR
71.1. The Class D airspace designations
and Class E airspace designations listed
in this document will be published
subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
modifies Class D airspace and Class E
airspace at Chicago, Aurora Municipal
Airport, IL, to accommodate aircraft
executing instrument flight procedures
into and out of Aurora Municipal
Airport, IL. The area will be depicted on
appropriate aeronautical charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 95665, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9G, Airspace
Designations and Reporting Points,
dated September 1, 1999, and effective
September 16, 1999, is amended as
follows:

* * * * *
Paragraph 5000 Class D airspace.

* * * * *

AGL IL D Chicago, Aurora Municipal
Airport, IL [Revised]

Chicago, Aurora Municipal Airport, IL

(Lat. 41°46'19" N., long. 88°28'32" W.)

That airspace extending upward from the
surface to and including 3,200 feet MSL
within an 4.2-mile radius of the Aurora
Municipal Airport. This Class D airspace area
is effective during the specific dates and
times established in advance by Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Paragraph 6004 Class E airspace areas
designated as an extension to a Class D
airspace area.

* * * * *

AGL IL E4 Chicago, Aurora Municipal
Airport, IL [Revised]

Chicago, Aurora Municipal Airport, IL

(Lat. 41°46'19" N., long. 88°28'32" W.)
DuPage VOR/DME

(Lat. 41°53'25" N., long. 88°21'01" W.)

That airspace extending upward from the
surface within 1.3 miles each side of the
DuPage VOR/DME 217° radial extending
from the 4.2-mile radius of the Aurora
Municipal Airport to 6.6 miles northeast of
the airport. This Class E airspace area is
effective during the specific dates and times
established in advance by Notice to Airmen.
The effective date and time will thereafter be
continuously published in the Airport/
Facility Directory.

* * * * *

Issued in Des Plaines, Illinois on July 10,
2000.

Christopher R. Blum,

Manager, Air Traffic Division.

[FR Doc. 00—-18889 Filed 7—25-00; 8:45 am|]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 00-AGL-16]
Modification of Class D Airspace;

Gary, IN; and modification of Class E
Airspace; Gary, IN

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies Class D
airspace at Gary, IN, and modifies Class
E airspace at Gary, IN. An Area
Navigation (RNAV) Standard Instrument
Approach Procedure (SIAP) to Runway
(Rwy) 20, and a helicopter Instrument
Landing System (Copter ILS) SIAP to
Rwy 30, have been developed for Gary
Regional Airport. Controlled airspace
extending upward from the surface of
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the earth is needed to contain aircraft
executing these approaches. This action
increases the radius of the existing Class
D and Class E airspace for Gary Regional
Airport.

EFFECTIVE DATE: 0901 UTC, October 5,
2000.

FOR FURTHER INFORMATION CONTACT:
Denis C. Burke, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7568.
SUPPLEMENTARY INFORMATION:

History

On Tuesday, May 2, 2000, the FAA
proposed to amend 14 CFR part 71 to
modify Class D airspace and Class E
airspace at Gary, IN, (65 FR 25457). The
proposal was to modify controlled
airspace extending upward from the
surface to contain Instrument Flight
Rules (IFR) operations in controlled
airspace during portions of the terminal
operation and while transiting between
the enroute and terminal environments.
Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class D airspace
designations are published in paragraph
5000, and Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth, are
published in paragraph 6005, of FAA
Order 7400.9G dated September 1, 1999,
and effective September 16, 1999, which
is incorporated by reference in 14 CFR
71.1. The Class D airspace designations
and Class E airspace designations listed
in this document will be published
subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
modifies Class D airspace and Class E
airspace at Gary, IN, to accommodate
aircraft executing instrument flight
procedures into and out of Gary
Regional Airport. The area will be
depicted on appropriate aeronautical
charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation on a
Regulatory Evaluation as the anticipated

impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 95665, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9G, Airspace
Designations and Reporting Points,
dated September 1, 1999, and effective
September 16, 1999, is amended as

follows:
* * * * *

Paragraph 5000 Class D airspace.

* * * * *

AGLIND Gary, IN [Revised]

Gary Regional Airport, IN

(Lat. 41° 36' 59" N., long. 87° 24' 46" W.)

That airspace extending upward from the
surface to and including 3,100 feet MSL
within an 4.2-mile radius of the Gary
Regional Airport. This Class D airspace area
is effective during the specific dates and
times established in advance by Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGLINE5 Gary, IN [Revised]

Gary Regional Airport, IN
(Lat. 41° 36' 59" N., long. 87° 24' 46" W.)
That airspace extending upward from 700
feet above the surface within 6.7-mile radius
of the Gary Regional Airport, excluding the
airspace within the Chicago Class E airspace
area.
* * * * *

Issued in Des Plaines, Illinois on July 10,
2000.

Christopher R. Blum,

Manager, Air Traffic Division.

[FR Doc. 00-18888 Filed 7—25-00; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
14 CFR Part 71

[Airspace Docket No. 00-AGL-10]

Establishment of Class E Airspace;
Minneapolis, Crystal Airport, MN;
Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects an error
in the legal description of a final rule
that was published in the Federal
Register on Wednesday, June 28, 2000
(65 FR 39792), Airspace Docket No. 00—
AGL~10. The final rule established
Class E Airspace at Minneapolis, Crystal
Airport, MN.

EFFECTIVE DATE: 0901 UTC, October 5,
2000.

FOR FURTHER INFORMATION CONTACT:
Denis C. Burke, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, IL 60018;
telephone: (847) 294-7477.

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 00-16335,
Airspace Docket No. 00—~AGL-10,
published on June 28, 2000 (65 FR
39792), established Class E Airspace at
Minneapolis, Crystal Airport, MN. An
error in the legal description for the
Class E airspace for Minneapolis,
Crystal Airport, MN, was published.
This action corrects that error.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, the legal
description for the Class E airspace,
Minneapolis, Crystal Airport, MN, as
published in the Federal Register June
28, 2000 (65 FR 39792), (FR Doc. 00—
16335), is corrected as follows:

PART 71—[CORRECTED]

§71.1 [Corrected]

On page 39792, Column 3, line 25,
change (lat. 43°03'43" N., long.
93°21'14" W.) to (lat. 45°03'43" N., long.
93°21'14" W.).
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Issued in Des Plaines, Illinois on July 12,
2000.

Christopher R. Blum,

Manager, Air Traffic Division.

[FR Doc. 00-18887 Filed 7—25-00; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 00-AGL-02]
Modification of Class E Airspace;
Marquette, MI

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace at Marquette, MI. An Area
Navigation (RNAV) Standard Instrument
Approach Procedure (SIAP) to Runway
(Rwy) 19 has been developed for Sawyer
International Airport. Controlled
airspace extending upward from 700
feet or more above the surface of the
earth is needed to contain aircraft
executing this approach. This action
increases that portion of the existing
Class E airspace which extends upward
from 1,200 feet above the surface of the
earth for Sawyer International Airport.

EFFECTIVE DATE: 0901 UTC, October 5,
2000.

FOR FURTHER INFORMATION CONTACT:

Denis C. Burke, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018; telephone (847) 294-7568.

SUPPLEMENTARY INFORMATION:

History

On Friday, May 5, 2000, the FAA
proposed to amend 14 CFR part 71 to
modify Class E airspace at Marquette,
MI (65 FR 26158). The proposal was to
modify controlled airspace extending
upward from the 700 feet above the
surface to contain Instrument Flight
Rules (IFR) operations in controlled
airspace during portions of the terminal
operation and while transiting between
the enroute and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on he proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9G dated September 1, 1999,

and effective September 16, 1999, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
modifies Class E airspace at Marquette,
MI, to accommodate aircraft executing
instrument flight procedures into and
out of Sawyer International Airport. The
area will be depicted on appropriate
aeronautical charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal.

Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 95665, 3 CFR 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9G, Airspace
Designations and Reporting Points,
dated September 1, 1999, and effective
September 16, 1999, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGLMIE5 Marquette, MI [Revised]

Marquette, Sawyer International Airport, MI
(Lat. 46°21'13" N., Long. 87°23'45" W.)
That airspace extending upward from 700

feet above the surface within an 7.1-miles

radius of the Sawyer International Airport,
and that airspace extending upward from

1,200 feet above the surface within an area

bounded on the north by latitude 47°05'00"

N., on the east by longitude 86°23'30" W., on

the south by latitude 45°45'00" N., and on the

east by V9; excluding all Federal Airways,

Hancock, MI, Escanaba, MI, and Iron

Mountain, MI, Class E airspace areas.

* * * * *

Issued in Des Plaines, Illinois on July 10,
2000.

Christopher R. Blum,

Manager, Air Traffic Division.

[FR Doc. 00-18893 Filed 7-25-00; 8:45 am|]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

Bureau of Export Administration

15 CFR Part 744

[Docket No. 981019261-0207-03]

RIN 0694-AB73

Export Administration Regulations
Entity List: Revisions to the Entity List

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Final rule.

SUMMARY: On November 19, 1998, the
Bureau of Export Administration (BXA)
published a rule in the Federal Register
(63 FR 64322) that added certain Indian
and Pakistani entities to the Entity List
in the Export Administration
Regulations (EAR). Further revisions
were made to the list of Indian entities
on March 17, 2000 (65 FR 14444). This
rule removes two Indian entities: the
Nuclear Science Centre located in New
Delhi and the Uranium Recovery Plant
located in Cochin; and adds one Indian
entity: Indian Space Research
Organization (ISRO), Telemetry,
Tracking and Command Network
(ISTRAQC) to the Entity List.

DATES: This rule is effective July 26,
2000.

FOR FURTHER INFORMATION CONTACT:
Eileen M. Albanese, Director, Office of
Exporter Services, Bureau of Export
Administration, Telephone: (202) 482—
0436.

SUPPLEMENTARY INFORMATION:
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Background

In accordance with section 102(b) of
the Arms Export Control Act, President
Clinton reported to the Congress on May
13, 1998, with regard to India and May
30, 1998, with regard to Pakistan his
determinations that those non-nuclear
weapon states had each detonated a
nuclear explosive device. The President
directed in the determination reported
to the Congress that the relevant
agencies and instrumentalities of the
United States take the necessary actions
to implement the sanctions described in
section 102(b)(2) of that Act. Consistent
with the President’s directive, the
Bureau of Export Administration (BXA)
implemented certain sanctions, as well
as certain supplementary measures to
enhance the sanctions on November 19,
1998 (63 FR 64322).

Based on a consensus decision by the
Administration to more tightly focus the
sanctions on those Indian entities which
make direct and material contributions
to weapons of mass destruction and
missile programs and items that can
contribute to such programs, BXA
issued revisions to the list of Indian
entities on March 17, 2000 (65 FR
14444). This rule makes additional
revisions to the list by removing the
Nuclear Science Centre located in New
Delhi from the Entity List table in
Supplement No. 4 to part 744. In
addition, this rule removes the Uranium
Recovery Plant located in Cochin from
the subordinates listed under the Indian
organization Department of Atomic
Energy (DAE) in Appendix A to the
Entity List, “Listed Subordinates of
Listed Indian Organizations.” Lastly,
this rule adds the Indian Space Research
Organization (ISRO), Telemetry,
Tracking and Command Network
(ISTRAC) to subordinates listed under
the Indian organization Department of
Space (DOS) in Appendix A to the
Entity List.

The license review policy for ISTRAC
will be one of denial for items
controlled for NP or MT reasons, except
items intended for the preservation of
safety of civil aircraft, which will be
reviewed on a case-by-case basis; and
computers, which will be reviewed with
a presumption of denial. All other items
subject to the EAR to ISTRAC will be
reviewed with a presumption of denial,
with the exception of items classified as
EAR99, which will be reviewed with a
presumption of approval.

The removal of entities from the
Entity List does not relieve exporters or
reexporters of their obligations under
General Prohibition 5 in § 736.2(b)(5) of
the EAR which provides that, “you may
not, without a license, knowingly export

or reexport any item subject to the EAR
to an end-user or end-use that is
prohibited by part 744 of the EAR.”
BXA strongly urges the use of
Supplement No. 3 to part 732 of the
EAR, “BXA’s ‘Know Your Customer’
Guidance and Red Flags” when
exporting or reexporting to India and
Pakistan.

Although the Export Administration
Act (EAA) expired on August 20, 1994,
the President invoked the International
Emergency Economic Powers Act and
continued in effect the EAR, and, to the
extent permitted by law, the provisions
of the EAA in Executive Order 12924 of
August 19, 1994, as extended by the
President’s notices of August 15, 1995
(60 FR 42767), August 14, 1996 (61 FR
42527), August 13, 1997 (62 FR 43629),
August 13, 1998 (63 FR 44121), and
August 10, 1999 (64 FR 44101, August
13, 1999).

Rulemaking Requirements

1. This final rule has been determined
to be not significant for purposes of E.O.
12866.

2. This rule contains and involves
collections of information subject to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). These collections
have been approved by the Office of
Management and Budget under control
number 0694—0088, “Multi-Purpose
Application,” which carries a burden
hour estimate of 40 minutes to prepare
and submit electronically and 45
minutes to submit manually on form
BXA-748P; and 0694-0111, “India
Pakistan Sanctions,” which carries a
burden hour estimate of 40 minutes to
prepare and submit electronically and
45 minutes to submit manually on form
BXA-748P. Notwithstanding any other
provision of law, no person is required
to respond nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
OMB Control Number.

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (see 5 U.S.C. 553(a)(1)). Further,
no other law requires that a notice of
proposed rulemaking and an

opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
5 U.S.C. 553 or by any other law, the
analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) are not applicable.

Therefore, this regulation is issued in
final form. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis. Comments should be
submitted to Sharron Cook, Regulatory
Policy Division, Bureau of Export
Administration, Department of
Commerce, PO Box 273, Washington,
DC 20044.

List of Subjects in 15 CFR Part 744

Exports, Foreign trade, Reporting and
recordkeeping requirements.

Accordingly, part 744 of the Export
Administration Regulations (15 CFR
parts 730 through 799) is amended as
follows:

1. The authority citation for 15 CFR
part 744 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; E.O. 12058, 43 FR 20947, 3
CFR, 1978 Comp., p. 179; E.O. 12851, 58 FR
33181, 3 CFR, 1993 Comp., p. 608; E.O.
12924, 59 FR 43437, 3 CFR, 1994 Comp., p.
917; E.O. 12938, 59 FR 59099, 3 CFR, 1994
Comp., p. 950; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; Notice of
November 12, 1998, 63 FR 63589, 3 CFR,
1998 Comp., p. 305; Notice of August 10,
1999, 64 FR 44101, 3 CFR, 1999 Comp.,
p.302.

PART 744—[AMENDED]

2. Supplement No. 4 to part 744 is
amended by:

a. Removing the entity “Nuclear
Science Centre (NSC), New Delhi” from
“India” in the table;

b. Removing ‘“Uranium Recovery
Plant, Cochin” from the subordinates
listed under the Indian organization
“Department of Atomic Energy (DAE)”
in Appendix A, Listed Subordinates of
Listed Indian Organizations; and

c. Adding in alphabetical order the
entity “Indian Space Research
Organization (ISRO), Telemetry,
Tracking and Command Network
(ISTRAC)” to the subordinates listed
under the Indian organization
“Department of Space (DOS)” in
Appendix A to Supplement No. 4 to
part 744 A, Listed Subordinates of
Listed Indian Organizations.
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Dated: July 18, 2000.
R. Roger Majak,

Assistant Secretary for Export
Administration.

[FR Doc. 00-18820 Filed 7—25-00; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Part 648

[Docket No. 990713190-0155-02; 1.D.
041599B]

RIN 0648—-AH63

Fisheries of the Northeastern United
States; Amendment 1 to the Fishery
Management Plan for the Atlantic
Bluefish Fishery; Spiny Dogfish
Fishery Management Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; technical
amendment.

SUMMARY: NMFS issues this final rule to
implement approved measures
contained in Amendment 1
(Amendment 1) to the Fishery
Management Plan for the Atlantic
Bluefish Fishery (FMP). Amendment 1
contains a number of measures
requiring regulatory implementation to
control fishing mortality on Atlantic
bluefish (bluefish). This rule
implements permit and reporting
requirements for commercial vessels,
dealers, and party/charter boats;
implements permit requirements for
bluefish vessel operators; establishes a
Bluefish Monitoring Committee
(Committee) charged with annually
recommending to the Mid-Atlantic
Fishery Management Council (Council)
and the Atlantic States Marine Fisheries
Commission (Commission) the total
allowable landings (TAL) and other
restrictions necessary to achieve the
target fishing mortality rates (F)
specified in the FMP; establishes a
framework adjustment process;
establishes a 9-year stock rebuilding
schedule; establishes a commercial
quota with state allocations; and
establishes a recreational harvest limit.
The purpose of this rule is to control
fishing mortality of bluefish and rebuild
the stock. Also, this rule makes
technical amendments to the regulations
implementing the Spiny Dogfish Fishery

Management Plan. In addition, this rule
makes technical amendments to
crossreferencing regulations managing
the American lobster fishery.
Furthermore, NMFS informs the public
of the approval by the Office of
Management and Budget (OMB) of the
collection-of-information requirements
contained in this rule and publishes the
OMB control numbers for these
collections.

DATES: This rule is effective August 25,
2000.

ADDRESSES: Copies of Amendment 1, its
Regulatory Impact Review, the Final
Regulatory Flexibility Analysis (FRFA),
and the Final Environmental Impact
Statement (FEIS) are available from
Daniel T. Furlong, Executive Director,
Mid-Atlantic Fishery Management
Council, Room 2115, Federal Building,
300 South New Street, Dover, DE
19901-6790.

Comments regarding the collection-of-
information requirements contained in
this final rule should be sent to Patricia
Kurkul, Regional Administrator, NMFS,
Northeast Regional Office, One
Blackburn Drive, Gloucester, MA 01930,
and to the Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503 (Attention: NOAA Desk
Officer).

FOR FURTHER INFORMATION CONTACT:
Myles Raizin, Fishery Policy Analyst,
978-281-9104.

SUPPLEMENTARY INFORMATION: This final
rule implements the measures to control
fishing mortality of bluefish contained
in Amendment 1, which were approved
by NMFS on behalf of the Secretary of
Commerce (Secretary) on July 29, 1999.
Amendment 1 also addresses the new
requirements of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), as
amended by the Sustainable Fisheries
Act. Two primary examples of these
requirements are establishing a
rebuilding plan to rebuild the bluefish
stock from an overfished condition and
describing and identifying essential fish
habitat (EFH) for bluefish. As part of the
rebuilding plan, Amendment 1 contains
a new overfishing definition for the
bluefish stock and a 9-year rebuilding
schedule. The rebuilding plan was also
approved by NMFS. The overfishing
definition is not being codified in
regulations. NMFS did not approve all
of Amendment 1. NMFS disapproved
the de minimus provision related to
state allocations of the commercial
quota, the portion of the essential fish
habitat (EFH) section assessing the
effects of fishing gear on bluefish EFH,

and the description and analysis of
fishing communities. All of the other
measures contained in Amendment 1, as
originally submitted, were approved. A
proposed rule to implement these
measures was published on August 23,
1999 (64 FR 45938).

The de minimus provision, which
would have exempted states receiving
less than 0.1 percent of the overall
allocation from participating in the state
allocation system, was disapproved
because it is inconsistent with National
Standard 1 of the Magnuson-Stevens
Act, which requires that management
measures prevent overfishing. This
provision lacks any clear obligation on
the part of the de minimus state to close
its commercial bluefish fishery once its
quota is harvested. This could result in
a state’s de minimus quota being rapidly
exceeded and could result in
overfishing of the bluefish stock.

A portion of the EFH provisions were
disapproved because Amendment 1
failed to list and to consider adequately
the potential adverse impacts of all
fishing gear used in the waters
described as EFH, particularly those
waters under state jurisdiction. A
significant portion of bluefish EFH
occurs within state waters and the
Council has indicated that there is some
linkage between juvenile bluefish and
submerged aquatic vegetation (SAV).
Amendment 1 indicates that there are
impacts to SAV from certain estuarine
fishing gear. However, these gear are not
listed in Section 2.2.3.6 (Fishing Gear
Used Within the Bluefish Range), their
potential impacts to bluefish EFH are
not assessed in Section 2.2.3.7 (Fishing
Impacts to Bluefish EFH), nor are the
measures for managing potential
adverse impacts considered in Section
2.2.4 (Options for Managing Adverse
Effects from Fishing). These three
sections of the EFH designation in the
amendment were, therefore,
disapproved.

The description and analysis of
fishing communities was disapproved
because the communities involved in
the present day fishery are not
sufficiently identified and the
amendment does not describe or
consider impacts on recreational fishing
communities, such as Ocean City,
Maryland, Virginia Beach, Virginia, or
Oregon Inlet, North Carolina. The
fishing communities section of
Amendment 1 is based on the 1993
surveys of the Mid-Atlantic commercial
fishing communities by McCay et al.
Dependence of communities on the
fishery is not assessed or considered,
and the requirements of section
303(a)(9) and national standard 8 are not
satisfied.
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Details concerning the justification for
and development of Amendment 1 and
the implementing regulations were
provided in the notice of availability
(NOA) of Amendment 1 (64 FR 23260,
April 30, 1999) and in the preamble to
the proposed rule (64 FR 45938, August
23, 1999) and are not repeated here.

Approved Measures

Overfishing Definition and Rebuilding
Schedule

Amendment 1 revises the definitions
of overfishing and overfished in the
FMP to include an F and biomass (B)
component, respectively. Overfishing is
defined as occurring when F is greater
than the maximum F threshold,
specified as Fmsy = 0.4; and the bluefish
stock is considered overfished when
biomass is less than the minimum
biomass threshold, specified as 1/2Bmsy
=118.5 million (mil) 1b (53,750 mt). The
long-term F target is 90 percent of Fmsy
and the long-term B target is Bmsy. The
overfishing definition contained in
Amendment 1 is not codified in
regulations.

In accordance with § 648.160(a), the
rebuilding plan provides for the bluefish
stock to be rebuilt to Bmsy over a 9-year
period. In the first (1999) and second
(2000) years of rebuilding, F remained/
remains at the 1998 level, F=0.51; in
years 3 through 5 (2001, 2002, and
2003), F will be reduced to F=0.41; and
in years 6 through 9 (2004, 2005, 2006,
and 2007), F will be reduced to F=0.31.
Once rebuilding is achieved, F will be
set at F=0.36, and continue to be that
value as long as the stock is not
overfished.

The Council’s analysis of the impacts
of the rebuilding program was based on
the 9-year period for fishing years 1999
through 2007. Although the rebuilding
plan was approved on July 29, 1999,
NMFS did not implement the plan in
1999 in Federal waters because of
delays in publishing this final rule.
However, the states participating in the
bluefish fishery took action for 1999 in
accordance with the rebuilding
schedule of Amendment 1 through the
ASMFC and their own existing
administrative programs for managing
quotas in the commercial fishery for
bluefish. Therefore, fishing year 2000
will be the second year of the rebuilding
plan.

Annual Adjustment Process and
Bluefish Monitoring Committee

This final rule establishes a Bluefish
Monitoring Committee that is a joint
committee of the Council and the
Commission made up of staff
representatives of the Mid-Atlantic,

New England, and South Atlantic
Fishery Management Councils, NMFS
Northeast Regional Office, NMFS
Northeast Fisheries Science Center, and
the Commission. The Committee will
review annually the best available data
and recommend commercial (annual
quota, minimum fish size, and
minimum mesh size) and recreational
(possession and size limits, and
seasonal closures) measures designed to
ensure that the F for bluefish for that
given year is not exceeded.

EFH for Bluefish

Specific description and
identification of EFH for bluefish that is
contained in Section 2.2.2.2 of
Amendment 1 was approved. The
Council did not identify any habitat
areas of particular concern for bluefish.

Recreational Harvest Limit and
Commercial Quotas

This final rule establishes a procedure
to specify an annual coastwide harvest
level that is to be divided into two
separate TAL values, one each for the
recreational and commercial sectors.
The relative shares of the annual
coastwide harvest level for the
recreational and commercial sectors are
83 and 17 percent, respectively. These
values are based on the average catch
composition of the two sectors during
the 1981 through 1989 fisheries. The
commercial TAL is further allocated to
the states from Maine through Florida
based on their percentage share of
commercial landings for the period 1981
through 1989. However, this rule
provides for an exception to the split of
the annual coastwide harvest level
between 83 percent of the recreational
sector and 17 percent for the
commercial sector. If 17 percent of the
annual coastwide harvest level for a
given year is less than 10.5 million 1b
(4.8 million kg) and the recreational
fishery is not projected to land its
harvest limit for the upcoming year, the
commercial TAL may be allocated up to
10.5 million Ib (4.8 million kg) (the
average commercial landings for the
period 1991 through 1996) as its quota,
provided that the combination of the
projected recreational landings and the
commercial quota does not exceed the
TAL. This strategy was adopted to
ensure that commercial landings would
not be unduly constrained under a low
annual coastwide harvest level and a
proportionally low recreational landing.
The annual coastwide harvest limit will
be set annually, based on the F values
specified in the rebuilding schedule,
and a target F=0.36, once rebuilding is
achieved.

Allocations for the Commercial Fishery

For fishing year 1999, the states
implemented a TAL of 36.84 million lb
(16.71 million kg), consistent with the
first year of the rebuilding plan
approved under Amendment 1 (see
§648.160(a)). The commercial fishery
was allocated 9.583 million Ib (2.69
million kg). State-by-state allocation of
the commercial TAL was based on the
percentages listed in § 648.160(e)(1).

Framework Adjustment Process

In addition to the annual review and
modifications to management measures
associated with the Monitoring
Committee process, Amendment 1 and
the final rule set forth procedures
allowing the Council to add or modify
management measures through a
streamlined public review process
called a framework adjustment process.
As such, management measures that
have been identified in Amendment 1
could be implemented or adjusted at
any time during the year following
consideration of the measures and
associated analyses during at least two
Council meetings. The recommended
management measures may then be
implemented through a final rule
without first publishing a proposed rule.
The measure identified in Amendment
1 add gear restrictions, minimum and
maximum fish size, permitting
restrictions, changes in the recreational
possession limit, recreational and
commercial seasons, closed areas to
address overfishing if it is deemed
necessary in the future, description and
identification of EFH and fishing gear
management measures that impact EFH,
and description and identification of
habitat areas of particular concern.

Permit and Reporting Requirements

This final rule adds permit and
reporting requirements that mirror
similar requirements for other Northeast
fisheries. These measures include new
permitting requirements for Federal
commercial vessels, charter and party
boats, dealers, and vessel operators, and
new reporting requirements for
commercial and charter/party boat
vessels and dealers. In addition to
logbook reporting, dealers will be
required to participate in the Northeast
Interactive Voice Reporting (IVR) system
to assure timely reports for purposes of
quota monitoring.

Implementation of a commercial
vessel permitting system represents a
modification of the present system
where individuals, and not vessels, are
issued a permit to sell bluefish. Under
bluefish regulations prior to
Amendment 1, any person selling a
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bluefish harvested from the exclusive
economic zone is identified as a
commercial fisherman and must have
had a commercial fishing permit issued
by a state or by NMFS that allows the
sale of bluefish (i.e., the individual is
licensed). The new management
measure allows the sale of bluefish
harvested in Federal waters only from
vessels issued a Federal permit. The
Council believes that the bulk of the
bluefish that enters the market is
harvested by commercial vessels.
However, at Council and committee
meetings, it has been noted that certain
individuals, such as those who fished
from a vessel they did not own or
operate and then sold their catch, would
be affected by the changeover to a vessel
permit. These individuals would be
subject to the recreational possession
limit and would no longer be able to sell
bluefish.

This rule also makes technical
amendments to the regulations
implementing the Spiny Dogfish FMP
published on January 11, 2000, at 65 FR
1557 and whose effectiveness was
delayed, first, to March 15, 2000 (65 FR
7461, February 15, 2000), second, to
March 27, 2000 (65 FR 15110, March 21,
2000), and third, to April 3, 2000 (65 FR
16844, March 30, 2000). The final rule
implementing the Spiny Dogfish FMP
inadvertently removed the requirement
contained in § 648.5 for surf clam and
ocean quahog operators to obtain an
operator permit. This final rule corrects
the regulations in § 648.5(a) by adding
surf clam and ocean quahog to the list
of species identified.

In addition, the final rule published
on December 6, 1999 (64 FR 68228),
implemented measures to manage the
American lobster fishery in the EEZ
from Maine through North Carolina. The
final regulations removed part 649 of 50
CFR Chapter VI. However, a
crossreference to part 649 contained in
§ 648.5 was not removed at the time of
implementation of the final rule. This
final rule removes the crossreference to
part 649.

Comments and Responses

Ten written comments on
Amendment 1 were received by NMFS
during the comment period established
by the NOA for Amendment 1, which
ended June 29, 1999. These comments
were considered by NMFS before it
partially approved Amendment 1 on
July 29, 1999. Those comments received
during the comment period on
Amendment 1 are addressed here.

NMFS received one additional
comment on the proposed rule during
the comment period ending on October
7, 1999. Because the comment period

was distinct from, and followed the
comment period for the amendment, the
comment received during the proposed
rule period was not considered in
NMFS’ determination to partially
approve Amendment 1. This comment
is addressed here.

Comment 1: Two commenters
considered the EFH portion of the
Amendment to be overly broad and to
exceed the intent of Congress. The
commenters specifically cited the
breadth of EFH designations, noting that
EFH appeared to be designated in an
arbitrary manner, over the range of the
species, and included coastal state and
estuarine waters. One commenter notes
that NMFS and the Council should
clarify and elaborate on its views as to
how the Amendment relates to the EFH
consultation and recommendation
requirements.

Response: The Magnuson-Stevens Act
defines EFH as those waters and
substrate necessary to fish for spawning,
breeding, feeding, or growth to maturity.
The EFH regulations explain that this
definition should be interpreted to
include associated physical, chemical
and biological properties that make the
habitat appropriate for use by the
species and may include aquatic areas
historically used by fish where
appropriate. The geographic extent of
EFH for a species should be based on
the habitat necessary to support a
sustainable fishery and the managed
species contribution to a healthy
ecosystem, and can include state and
Federal waters. The Council’s EFH
description and identification are
consistent with these requirements. The
information that the Council used for
EFH designation was primarily species
distributions and relative abundance
data, which would be classified as
“Level 2” information under the EFH
regulations (50 CFR 600.815). The use of
this data in determining EFH is fully
explained within the text of the
amendment. Upon approval of the EFH
designations, Federal agencies must
consult with NMFS regarding any action
that may adversely affect EFH, and
NMFS must provide conservation
recommendations regarding any Federal
or state agency action that would
adversely affect EFH, pursuant to
section 305(b) of the Magnuson-Stevens
Act.

Comment 2: A commenter stated that
the conservation and enhancement
recommendations for non-fishing
impacts to EFH that are provided in the
Amendment are not based on the best
available science, nor sufficiently
supported. Two commenters contended
that the recommended measures do not
take into consideration current

practices, are likely to be in conflict
with measures being pursued under
other regulatory programs, and may
cause severe over-regulation. One
commenter also stated that the
Magnuson-Stevens Act did not
empower the Fishery Management
Councils to address non-fishing
activities.

Response: NMFS disagrees that the
conservation and enhancement
recommendations for non-fishing
impacts to EFH are not based on the best
available science. The information
presented in this section of the
Amendment is well researched and
substantiated. Discussions of actions
with the potential to adversely affect
EFH and accompanying conservation
and enhancement recommendations
were included to satisfy the
requirements of section 303(a)(7) of the
Magnuson-Stevens Act to “identify
other actions to encourage the
conservation and enhancement of EFH.”
This information is exemplary and
provided to assist non-fishing industries
in avoiding impacts to EFH. The
recommendations are neither posed as,
nor meant to be, binding in nature. It is
up to the discretion of the non-fishing
industries and relevant regulatory
agencies whether these or similar
recommendations are needed or
implemented.

Comment 3: Two commenters stated
that the Amendment contains no
meaningful threshold of significance or
likelihood of adverse effect on habitat
for non-fishing impacts. The
commenters suggested that the
consultation and conservation
recommendation provisions of the Act
will be burdensome and unworkable.
One commenter contended that the
consultation procedures will be
redundant with the National
Environmental Policy Act (NEPA),
costly, and time consuming.

Response: The Magnuson-Stevens Act
requires Federal action agencies to
consult with NMFS on activities that
may adversely affect EFH. “Adverse
effects,” as defined at 50 CFR
600.810(a), means any impact that
reduces the quality and/or quantity of
EFH. Adverse effects may include, for
example, direct effects through
contamination or physical disruption,
indirect effects such as loss of prey or
reduction in species fecundity, and site-
specific or habitat-wide impacts,
including individual, cumulative, or
synergistic consequences of actions.
Only actions that may have a reasonably
foreseeable adverse effect require
consultation. The EFH regulations
provide for streamlined consultation
procedures in which the level of
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consultation for any action is
commensurate with the degree of
potential impact to EFH. The EFH
consultation requirements will be
consolidated with other existing
consultation and environmental review
procedures wherever appropriate. This
approach will ensure that EFH
consultations do not duplicate other
environmental reviews, yet still fulfill
the statutory requirement for Federal
actions to consider potential effects on
EFH.

Comment 4: One commenter
expressed concern regarding the
inclusion of two frameworkable
measures: (1) “Description and
identification of EFH,” and (2)
“Description and identification of
habitat areas of particular concern.” The
commenter is concerned that the
framework process would allow changes
to these measures to be published as a
final rule without first publishing them
as a proposed rule. The commenter
states that non-fishing interests lack
representation at Council meetings and,
therefore, will not have an opportunity
to comment on actions regarding EFH.
The commenter asserts that the
framework adjustment process for these
two measures will foster inconsistencies
in treatment among the different NMFS
Regions and the Councils, thereby
complicating the EFH consultation
process. The commenter requests that
the inclusion of these measures be
delayed until revision of NMFS EFH
interim final regulations and guidelines.

Response: The framework adjustment
process requires the Councils, when
making specifically allowed
adjustments to the FMP, to develop and
to analyze the actions over the span of
at least two Council meetings. The
Councils must provide the public with
advance notice of the meetings through
publication of the meeting agenda in the
Federal Register, the proposals and the
analysis, and provide an opportunity to
comment on the proposals prior to, and
at, the second Council meeting.
Commenters may also submit written
comments to the Council before or
during the second Council meeting.
Upon review of the analysis and public
comment, the Council may recommend
to the Administrator, Northeast Region,
NMFS (Regional Administrator), that
the measures be published as a final
rule, if certain conditions are met.
NMFS may either publish the measures
as a final rule, or as a proposed rule if
NMEFS or the Council determines that
additional public comment is needed.
Within the guidelines, modifications to
EFH and Habitat Areas of Particular
Concern can be implemented in a
expedited manner while providing

ample notice and opportunity for
comment by all stakeholders.

Comment 5: A commenter stated that
the Amendment generally failed to
address the potential for significant
adverse impacts of the Amendment on
non-fishing entities, specifically citing
the requirements of NEPA and the
Regulatory Flexibility Act.

Response: The description and
identification of aquatic areas or
substrate as EFH for a species or life
stage does not carry with it any
regulation or restriction of any activity.
Following designation of EFH, NMFS,
on behalf of the Secretary, is required to
minimize, to the extent practicable,
adverse impacts to EFH from fishing,
and Federal action agencies are required
to consult with NMFS on any action it
authorizes, funds, or undertakes that
may adversely affect EFH. NMFS’
regulations of fishing in the EEZ or
another action agency’s regulation of
non-fishing activities must comply with
all applicable laws, such as the National
Environmental Policy Act (NEPA) and
the Regulatory Flexibility Act (RFA).

Comment 6: One commenter asserts
that the Amendment is inconsistent
with the Magnuson-Stevens Act
national standards 1, 2, and 7.

Response: In regard to national
standard 1, the Amendment utilizes a
NMFS-certified overfishing definition
developed by scientists from the
Universities of Rhode Island and
Connecticut. The overfishing definition
was also adopted by the Bluefish
Technical Monitoring Committee and
approved by the Science and Statistical
Committee of the Council. The
rebuilding schedule will allow the stock
of Atlantic bluefish to rebuild to a level
of maximum sustainable yield in 9
years. The overfishing definition and
rebuilding strategy are consistent with
national standard 1. Because the
overfishing definition for bluefish
contains a Bihreshold = 1/2Bmsy and Brarget
= Bmgy, and the Fiage is less than Frgy,
the definition complies with national
standard 1 guidelines. Also, the
rebuilding schedule for bluefish is in
compliance with national standard 1
because it is less than 10 years, but also
takes into account the needs of fishing
communities (especially in years 1 and
2 by not having a lower F value). The
Amendment is consistent with national
standard 2 since it relies on the best
scientific information available.

The commenter does not elaborate
upon the assertion that the Amendment
violates national standard 7, so NMFS
assumes, for the purpose of responding
to their comment, that the commenter is
alleging that the EFH consultation
process is duplicative of other federally

required consultation procedures.
NMFS has determined that the
Amendment is consistent with the
Magnuson-Stevens Act, including
national standard 7. Interagency
consultations on Federal activities that
may adversely affect EFH are required
by the Magnuson-Stevens Act. As
explained earlier, EFH consultations
will be incorporated whenever
practicable into existing review
processes and be accomplished within
existing process time frames. NMFS is
committed to a consultation process that
will be effective, efficient, and non-
duplicative. The EFH regulations at 50
CFR 600.920 suggest that NMFS be
consulted as early as possible in project
planning so that appropriate
conservation measures can minimize
the potential for adverse effects to the
EFH. The Amendment contains
conservation recommendations that are
appropriate for many Federal actions,
and that can also serve as guidelines
during project planning.

Comment 7: One commenter believed
the Council should have adopted a 5-
year rebuilding strategy in lieu of a 9-
year strategy explaining that a 5-year
plan would end overfishing and begin
recovery as soon as possible. In
addition, the 5-year rebuilding
schedules evaluated by the Council
show that the recovery alternatives
generate similar and sometimes greater
cumulative commercial revenues and
cumulative recreational harvest limits
compared to the preferred alternative.

Response: The Council believes and
NMEFS agrees that the 9-year strategy
could mitigate short-term potential
negative economic impacts to the
recreational and, under certain
scenarios, to the commercial sector. The
Amendment will allow a transfer of up
to 10.5 million b (4.8 million kg) to the
commercial sector if the recreational
sector is not projected to take their share
of the quota. In the years that this entire
amount can be transferred, there is no
difference in revenues to the
commercial sector, because under any
rebuilding strategy this sector would be
able to fish the 10.5 million Ib (4.8
million kg) cap. However, in years when
the transfers cannot take place the
commercial quotas would be
substantially less under the 5-year plan
as opposed to the 9-year plan.
Recreational revenues are usually less
for the first five years under the 5-year
rebuilding plans, but much greater
thereafter. NMFS recognizes that
overfishing may occur in 1999 and 2000
although given recent landings
information this seems highly unlikely.
Recreational landings have been
decreasing and were roughly half of the
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present quota in 1997. However, NMFS
believes that the Council, in adopting
the 9-year strategy, is attempting to end
overfishing as soon as possible while
maintaining an optimum yield that will
not unduly harm participants in the
fishery.

Comment 8: Two commenters were
concerned about the potential economic
and social impacts of a minimum
recreational size limit and effects of the
size limit on communities.

Response: This is a moot issue since
the Amendment does not implement a
size limit, only a mechanism for doing
so through the framework or the annual
adjustment process. The required
analysis would be completed at that
time. Shore based fisheries are regulated
by state actions that may complement
Amendment 1, but are not directly
regulated by the FMP.

Comment 9: One commenter raised
concern with transferring the projected
recreational surplus of up to 10.5
million pounds to the commercial
quota. The commenter believes that this
will increase the length of time required
for the stock to rebuild.

Response: The Council adopted this
strategy to ensure that commercial
landings would not be unduly
constrained under low allowable
harvest levels and proportionally low
recreational landings. Commercial and
recreational bluefish industry
representatives who attended Council
and committee meetings on Amendment
1 support this compromise. The
recreational and commercial quotas
would be set annually based on the
fishing mortality rates specified in the
rebuilding schedule. This matter is
discussed in length in the Initial
Regulatory Flexibility Analysis (IRFA)
summary contained in the classification
section of the proposed rule.

Comment 10: One commenter had
concerns regarding National Standard 8,
which requires management measures
to consider affects on communities, and
section 303(a)(9), which requires a
fishery impact statement.

Response: The description and
analysis of fishing communities was
disapproved because the communities
involved in the present day fishery are
not sufficiently identified and
Amendment 1 does not describe or
consider impacts on recreational fishing
communities, such as Ocean City,
Maryland, Virginia Beach, Virginia, or
Oregon Inlet, North Carolina. The
fishing communities section of
Amendment 1 is based on the 1993
surveys of the Mid-Atlantic commercial
fishing communities by McCay et al.
Dependence of communities on the
fishery is not assessed or considered,

and the requirements of Section
303(a)(9) and National Standard 8 have
not been satisfied. However, NMFS
informed the Council of these
deficiencies of the Amendment and
expects the Council to provide this type
of analysis in the future.

Comment 11: One commenter
believed that charter/party vessels
should not be subject to the monthly
vessel trip report (VTR) requirements
due to the existing Marine Recreational
Fisheries Statistics Survey and the
apparent lack of rationale for requiring
monthly logbooks. In addition, the
commenter states that hull
identification numbers should be
included as a required element of
permits and reporting logbooks, and that
Amendment 1 should not be
inconsistent with the Atlantic Coastal
Cooperative Statistics Program (ACCSP)
system.

Response: The VTRs for charter/party
vessels are currently necessary to ensure
appropriate quota monitoring in
fisheries. The VTR is an established
system of mandatory reporting familiar
to and used by the Council for quota
and total allowable catch monitoring
purposes. This reporting requirement
will help satisfy the required provision
of the Magnuson-Stevens Act to
describe and to quantify trends in
landings of the commercial, recreational
and charter fishing sectors. Hull
identification numbers, either U.S.
Coast Guard (USCG) documentation
number or state registration number, are
required information on VTRs, and this
will be clarified in the regulatory text.
While the ACCSP may establish
preferable monitoring systems, the
program is not operational in the region.
Until such time as the ACCSP
establishes an appropriate monitoring
system, the VTRs are necessary. The
data collection aspects of Amendment 1
are subject to the framework adjustment
process to allow for conversion to the
ACCSP program in the future.

Changes From the Proposed Rule

In §648.4(a)(8)(ii), the phrase “to fish
for bluefish” was expanded to read “‘to
fish for, possess, or land Atlantic
bluefish in or from the EEZ.”

In § 648.7, paragraph (b) was revised
to add spiny dogfish to the list of
species for which permit conditions
apply. The final rule implementing the
Spiny Dogfish FMP became effective on
April 3, 2000, after the proposed rule for
Amendment 1 to the Bluefish FMP was
published.

Several paragraphs in § 648.7 were
modified to make it easier for the public
to understand which dealers are affected
by the reporting requirements specified

in that part. The current mandatory
dealer reporting system was
incorporated into each fishery
management plan through plan
amendments that occurred over a period
of years. As amendments were
implemented this section listed by
species the dealers subject to this
requirement. Now that the requirement
has been incorporated into all of the
Northeast Region fishery management
plans, it is not necessary to list dealer
permits by species. Therefore,
§648.7(a)(1)(i) has been modified to
show it applies to “All dealers issued a
dealer permit under this part, with the
exception of those utilizing the surf
clam or ocean quahog dealer permit;”
§648.7(a)(3)(1) has been modified to
show that it applies to “All dealers
issued a dealer permit under this part.”

For the same reason, a similar
modification was made to
§648.7(b)(1)(i) to clarify that the vessel
reporting requirement applies to “The
owner or operator of any vessel issued
a permit under this part.”

In § 648.14(w)(2), the phrase ““Atlantic
bluefish taken from a fishing vessel”
was expanded to read “Atlantic bluefish
taken from a fishing vessel that were
harvested in or from the EEZ.” In
§ 648.14(w)(3), the phrase “dealer or
transferee has a dealer permit issued
under § 648.6(a)”” was replaced by
“vessel has a valid bluefish permit
issued under § 648.4(a)(8)(i).” The
prohibition at § 648.14(w)(7) was
removed and replaced by “To purchase
or otherwise receive for a commercial
purpose bluefish harvested from the
EEZ after the effective date of the
notification published in the Federal
Register stating that the commercial
quota has been harvested.” A new
paragraph was added at § 648.14(w)(8)
that prohibits dealers from purchasing
bluefish from federally-permitted
vessels after publication of a notification
stating that the commercial quota has
been harvested.

Section 648.160(d) is revised to
indicate that NMFS will only issue one
proposed rule and final rule annually in
the Federal Register to include both the
commercial and recreational measures.
The proposed rule for Amendment 1
indicated that a separate proposed and
final rule would be issued annually for
recreational fishing measures.

NOAA codifies its OMB control
numbers for information collection at 15
CFR part 902. Part 902 collects and
displays the control numbers assigned
to information collection requirements
of NOAA by OMB pursuant to the
Paperwork Reduction Act (PRA). This
final rule codifies OMB control number
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0648-0202 for §§ 648.91 through 648.94,
and § 648.96.

Under NOAA Administrative Order
205-11, dated December 17, 1990, the
Under Secretary for Oceans and
Atmosphere has delegated to the
Assistant Administrator for Fisheries,
NOAA, the authority to sign material for
publication in the Federal Register.

Classification

NMFS determined on July 29, 1999,
that Amendment 1 that this rule
implements is consistent with the
Magnuson-Stevens Act and other
applicable laws, with the exception of
the de minimus provision, the fishing
communities section, and the portion of
the EFH section dealing with the effect
of fishing gear on bluefish EFH.

This rule has been determined to be
significant for the purposes of Executive
Order 12866.

The Council prepared an FEIS for this
Amendment; an NOA for the FEIS was
published in the Federal Register on
June 25, 1999. NMFS determined upon
review of Amendment 1 and its
accompanying FEIS and public
comments that approval and
implementation of Amendment 1 is
environmentally preferable to the status
quo. The FEIS demonstrates that it
contains management measures able to
halt overfishing and to rebuild the
Atlantic bluefish stock; protect marine
mammals and endangered species;
provide economic and social benefits to
the fishing industry in the long term;
and contribute to better balance in the
ecosystem in terms of the Atlantic
bluefish resource.

In compliance with the RFA, the
Council prepared and NMFS adopted an
IRFA contained in Amendment 1 that
describes the economic impacts of the
proposed rule, if adopted, on small
entities. The final regulatory flexibility
analysis (FRFA) consists of the IRFA,
public comments and responses thereto,
the analysis of impacts and alternatives
in Amendment 1 to the Atlantic
Bluefish FMP, a description of the need
for, and objectives of the rule found in
the preamble of the proposed rule, and
a summary of the impacts on small
entities as published in the
classification section of the proposed
rule, all of which are not repeated here.
A summary of the FRFA is as follows:

Need for and Objectives of the Rule

NMFS is issuing this final rule to
implement approved management
measures contained in Amendment 1 to
the Bluefish FMP. The purpose of this
rule is to control fishing mortality of
bluefish and begin rebuilding the stock.

Public Comments

There were several public comments
submitted during the public comment
period for the proposed rule that related
to impacts on small entities, including
comments 5 and 8. The public
comments and responses thereto are
contained in the preamble to this rule.
No changes were made to the proposed
rule.

Number of Small Entities

In the full permit year of 1998, there
were 1,126 Federal bluefish permits
issued to individuals. All of these
individuals readily fall within the
definition of a small business. NMFS
estimated that 190 Federal permits held
by individuals are associated with
commercial vessel ownership. The
number of recreational vessels that sell
their catch and could apply for a vessel
permit is unknown.

Projected Reporting and Recordkeeping
Requirements

This rule would add bluefish permit
and reporting requirements that mirror
similar requirements for other Northeast
fisheries. These measures include new
permitting requirements for Federal
commercial bluefish vessels, bluefish
charter and party boats, bluefish dealers,
and bluefish vessel operators, and new
reporting requirements for bluefish
dealers and owners or operators of
commercial bluefish vessels and
bluefish charter and party boats. In
addition to logbook reporting, dealers
would be required to participate in the
IVR system to assure timely reports for
purposes of quota monitoring.

Cost of Compliance

The alternatives concerning vessel
and dealer permitting and reporting
have no effect on revenues and
represent a minute portion of the cost of
doing business. The Council estimated
that 249 new vessel permit applicants,
500 new charter/partyboat vessel permit
applicants, and 97 dealers would each
spend $7.50 to apply for a permit and
$20.00 per year for reporting
requirements. In addition, no special
knowledge is required to fill out the
permit application. No additional costs
of compliance would result from the
implementation of the preferred or other
alternative.

Steps Taken to Minimize Economic
Impacts

This final rule minimizes economic
impacts on small entities by
implementing a 9-year rebuilding plan.
Rebuilding may occur faster if fishing
for bluefish in Federal waters were
prohibited altogether. However, the

Council recommended and NMFS
implements through this rule a 9-year
rebuilding program that takes into
account the economic needs of fishery
participants to continue some level of
fishing for bluefish while also meeting
the statutory requirement to rebuild the
fishery in as short a time frame as
possible but within 10 years.

Reason for Selecting Alternatives in the
Rule and Reasons for Rejecting Other
Alternatives

The alternative rebuilding schedules
were rejected, because they would not
have provided the same stability in
projected yields, and would have
resulted in greater short-term economic
losses for the commercial sector,
compared to the alternative
implemented by this rule.

The quota allocation between the
commercial and recreational fisheries
implemented by this rule was chosen
because it was based on time period
(1981-1989) that reflects the
composition of the fishery when
bluefish stock abundance was fairly
high and stable. The recreational harvest
limit of 10 fish was chosen in order to
keep recreational harvest within its
allocation over the course of the fishing
year. The quota allocation periods other
than 1981-1989 that were evaluated for
the basis of any split between the
commercial and recreational sectors
were either too short (e.g., 1985—-1989)
or were based partly on catches attained
during periods of relatively low stock
abundance (e.g., 1981-1993) ; therefore
they were rejected.

The commercial vessel, charter/party
boat and dealer permitting and reporting
requirements implemented by this rule
were chosen over the status quo
(individual permits) so that NMFS will
be better able to monitor the quota, to
close the commercial fishery when the
quota is reached, and evaluate harvest
capacity. The Council also considered
the status quo alternative of continuing
the issuance of permits to individuals.
Although this would mitigate the
economic impacts of the proposed
vessel permitting scheme, the Council
notes that under individual permitting,
the monitoring of the quota system
would likely be undermined, because it
would be very difficult to contact
individuals with timely notifications or
obtain information required for quota
reports. Implementation and
enforcement of commercial closures and
commercial minimum fish sizes that are
essential to managing the fishery would
be compromised by the continued
permitting of individuals. Furthermore,
harvesting capacity or fishing power
could not be evaluated under a regime
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of individual permits. The ability to
monitor and to enforce commercial
fishing quotas is essential to meeting the
agency’s fishery conservation and
management responsibilities under the
Magnuson-Stevens Act.

Paperwork Reduction Act

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

This rule contains 8 new collection-
of-information requirements subject to
the Paperwork Reduction Act. These
collection-of-information requirements
have been approved by the OMB, and
the OMB control numbers and public
reporting burden are listed as follows:

Bluefish vessel permits, OMB control
number 0648—0202 (30 minutes/
response).

Bluefish dealer permits, OMB control
number 0648-0202 (12 minutes/
response).

Bluefish vessel identification, OMB
control number 0648—0202 (45 minutes/
response).

Employment section of the Processed
Products Report, OMB control number
0648-0202 (2 minutes/response).

State quota transfer applications,
OMB control number 0648—-0202 (60
minutes/response). Vessel trip reports,
OMB control number 0648-0212 (5
minutes/response).

Dealer reports through IVR system,
OMB control number 0648—-0229 (4
minutes/response).

Dealer reports for NOAA Form 30-80,
OMB control number 0648—-0229 (2
minutes/response).

The estimated response time includes
the time needed for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding these
reporting burden estimates or any other
aspect of the collection-of-information,
including suggestions for reducing the
burden, to NMFS and OMB (see
ADDRESSES).

List of Subjects
15 CFR Part 902

Reporting and recordkeeping
requirements.

50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: July 17, 2000.
Andrew A. Rosenberg,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 15 CFR part 902, chapter IX,
and 50 CFR part 648, chapter VI, are
amended as follows:

15 CFR Chapter IX

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT;
OMB CONTROL NUMBERS

1. The authority citation for part 902
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.

2.In §902.1, the table in paragraph (b)
under 50 CFR is amended by revising
the entry for § 648.7 and adding a new
entry for § 648.160 to read as follows:

§902.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.
* * * * *

(b]* EE

CFR part or section
where the information
collection requirement

Current OMB control
number (all numbers
begin with 0648-)

is located

50 CFR

* * * * *
648.7 -0018, -0202, —0212,

and —-0229

648.160 -0202

* * * *
50 CFR Chapter VI

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In §648.2, the definition for
“Bluefish Committee” is removed and a
new definition for ‘“Bluefish Monitoring
Committee” is added in alphabetical
order to read as follows:

§648.2 Definitions.

Bluefish Monitoring Committee means
a committee made up of staff
representatives of the Mid-Atlantic
Fishery Management Council, the New
England Fishery Management Council,
and South Atlantic Fishery Management
Council, the NMFS Northeast Regional
Office, the NMFS Northeast Fisheries

Science Center, and the Commission.
The Mid-Atlantic Fishery Management
Council’s Executive Director or a

designee chairs the committee.
* * * * *

3. In § 648.4, paragraphs (a)(8), (b) and
(c)(2)(i) are revised, and paragraph (c)(3)
is removed as follows:

§648.4 Vessel permits.

(a) * *ensp;*

(8) Atlantic bluefish vessels. (i)
Commercial. Any vessel of the United
States including party and charter boats
not carrying passengers for hire, that
fishes for, possesses, or lands Atlantic
bluefish in or from the EEZ in excess of
the recreational possession limit
specified at § 648.164 must have been
issued and carry on board a valid
commercial bluefish vessel permit.

(ii) Party and charter vessels. Any
party or charter boat must have been
issued and carry on board a valid party
or charter boat permit to fish for,
possess, or land Atlantic bluefish in or
from the EEZ if it is carrying passengers
for hire. Persons on board such vessel
must observe the possession limits
established pursuant to § 648.164, and
the prohibitions on sale specified in
§648.14(w).

(b) Permit conditions. Any person
who applies for a fishing permit under
this section must agree as a condition of
the permit that the vessel and the
vessel’s fishing activity, catch, and
pertinent gear (without regard to
whether such fishing occurs in the EEZ
or landward of the EEZ, and without
regard to where such fish or gear are
possessed, taken or landed), are subject
to all requirements of this part, unless
exempted from such requirements
under this part. All such fishing
activities, catch, and gear will remain
subject to all applicable state
requirements. Except as otherwise
provided in this part, if a requirement
of this part and a management measure
required by a state or local law differ,
any vessel owner permitted to fish in
the EEZ for any species managed under
this part must comply with the more
restrictive requirement. Owners and
operators of vessels fishing under the
terms of a summer flounder
moratorium, scup moratorium, black sea
bass moratorium or bluefish commercial
vessel permit must also agree not to
land summer flounder, scup, black sea
bass, spiny dogfish, or bluefish,
respectively, in any state after NMFS
has published a notification in the
Federal Register stating that the
commercial quota for that state or
period has been harvested and that no
commercial quota is available for the
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respective species. A state not receiving
an allocation of summer flounder, scup,
black sea bass, spiny dogfish, or
bluefish, either directly or through a
coastwide allocation, is deemed to have
no commercial quota available. Owners
or operators fishing for surf clams and
ocean quahogs within waters under the
jurisdiction of any state that requires
cage tags are not subject to any
conflicting Federal minimum size or
tagging requirements. If a surf clam and
ocean quahog requirement of this part
differs from a surf clam and ocean
quahog management measure required
by a state that does not require cage
tagging, any vessel owners or operators
permitted to fish in the EEZ for surf
clams and ocean quahogs must comply
with the more restrictive requirement
while fishing in state waters. However,
surrender of a surf clam and ocean
quahog vessel permit by the owner by
certified mail addressed to the Regional
Administrator allows an individual to
comply with the less restrictive state
minimum size requirement, as long as
fishing is conducted exclusively within
state waters. If the commercial black sea
bass quota for a period is harvested and
the coast is closed to the possession of
black sea bass north of 35°15.3” N. lat.,
any vessel owners that hold valid
commercial permits for both the black
sea bass and the NMFS Southeast
Region Snapper-Grouper fisheries may
surrender their moratorium Black Sea
Bass permit by certified mail addressed
to the Regional Administrator and fish
pursuant to their Snapper-Grouper
permit, as long as fishing is conducted
exclusively in waters, and landings are
made, south of 35°15.3’ N. lat. A
moratorium permit for the black sea
bass fishery that is voluntarily
relinquished or surrendered will be
reissued upon the receipt of the vessel
owner’s written request after a
minimum period of 6 months from the

date of cancellation.

(C) * x %

(2) I

(i) An application for a permit issued
under this section, in addition to the
information specified in paragraph (c)(1)
of this section, also must contain at least
the following information, and any
other information required by the
Regional Administrator: Vessel name,
owner name or name of the owner’s
authorized representative, mailing
address, and telephone number; USCG
documentation number and a copy of
the vessel’s current USCG
documentation or, for a vessel not
required to be documented under title
46 U.S.C., the vessel’s state registration
number and a copy of the current state
registration; a copy of the vessel’s

current party/charter boat license (if
applicable), home port and principal
port of landing, length overall, GRT, NT,
engine horsepower, year the vessel was
built, type of construction, type of
propulsion, approximate fish hold
capacity, type of fishing gear used by
the vessel, number of crew, number of
party or charter passengers licensed to
be carried (if applicable), permit
category, if the owner is a corporation,

a copy of the current Certificate of
Incorporation or other corporate papers
showing the date of incorporation and
the names of the current officers of the
corporation, and the names and
addresses of all shareholders owning 25
percent or more of the corporation’s
shares; if the owner is a partnership, a
copy of the current Partnership
Agreement and the names and addresses
of all partners; if there is more than one
owner, the names of all owners having

a 25-percent interest or more; and
permit number of any current or, if
expired, previous Federal fishery permit
issued to the vessel.

* * * * *

4. In § 648.5, paragraph (a) is revised
to read as follows:

§648.5 Operator permits.

(a) General. Any operator of a vessel
fishing for or possessing sea scallops in
excess of 40 1b (18.1 kg), NE
multispecies, monkfish, surf clam,
ocean quahog, mackerel, squid,
butterfish, scup, black sea bass, spiny
dogfish, or bluefish, harvested in or
from the EEZ, or issued a permit for
these species under this part, must have
been issued under this section and carry
on board, a valid operator’s permit. An
operator’s permit issued pursuant to
part 697 of this chapter satisfies the
permitting requirement of this section.
This requirement does not apply to
operators of recreational vessels.

* * * * *

5. In § 648.6, paragraph (a) is revised
to read as follows:

§648.6 Dealer/processor permits.

(a) General. All NE multispecies,
monkfish, sea scallop, summer flounder,
surf clam, ocean quahog, mackerel,
squid, butterfish, scup, black sea bass,
spiny dogfish, or bluefish dealers and
surf clam and ocean quahog processors
must have been issued under this
section, and have in their possession, a

valid permit for these species.
* * * * *

6. In § 648.7, in paragraphs (a)(1)(i)
and (a)(3)(i) the first sentence is revised
and in paragraph (b)(1)(i) the heading is
removed and (b)(1)(i) is revised as
follows:

§648.7 Record keeping and reporting
requirements.

(a) * *x %

(1) * x %

(i) All dealers issued a dealer permit
under this part, with the exception of
those utilizing the surf clam or ocean
quahog dealer permit, must provide:
Dealer name and mailing address; dealer
permit number; name and permit
number or name and hull number
(USCG documentation number or state
registration number, which ever is
applicable) of vessels from which fish
are landed or received; trip identifier for
a trip from which fish are landed or
received; dates of purchases; pounds by
species (by market category, if
applicable); price per pound by species
(by market category, if applicable) or
total value by species (by market
category, if applicable); port landed;
signature of person supplying the
information; and any other information
deemed necessary by the Regional
Administrator. * * *

* * * * *

(3) * *x %

(i) All dealers issued a dealer permit
under this part, with the exception of
those processing only surf clams or
ocean quahogs, must complete the
“Employment Data” section of the
Annual Processed Products Report;
completion of the other sections of that
form is voluntary. * * *

* * * * *

(b) * *

(1) * %

(i) The owner or operator of any
vessel issued a permit under this part
must maintain on board the vessel, and
submit, an accurate daily fishing log
report for all fishing trips, regardless of
species fished for or taken, on forms
supplied by or approved by the Regional
Administrator. If authorized in writing
by the Regional Administrator, a vessel
owner or operator may submit reports
electronically, for example by using a
VMS or other media. With the exception
of those vessel owners or operators
fishing under a surf clam or ocean
quahog permit, at least the following
information and any other information
required by the Regional Administrator
must be provided: Vessel name, USCG
documentation number (or state
registration number, if undocumented);
permit number; date/time sailed; date/
time landed; trip type; number of crew;
number of anglers (if a charter or party
boat); gear fished; quantity and size of
gear; mesh/ring size; chart area fished;
average depth; latitude/longitude (or
loran station and bearings); total hauls
per area fished; average tow time
duration; pounds by species (or count,

*
*
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if a party or charter vessel) of all species
landed or discarded; dealer permit
number; dealer name; date sold; port
and state landed; and vessel operator’s
name, signature, and operator’s permit
number (if applicable).

* * * * *

7.In § 648.11 the first sentence of
paragraph (a) and paragraph (e) are
revised to read as follows:

§648.11 At-sea sampler/observer
coverage.

(a) The Regional Administrator may
request any vessel holding a permit for
Atlantic sea scallops, or NE
multispecies, or monkfish, or Atlantic
mackerel, squid, butterfish, or scup, or
black sea bass, or bluefish, or spiny
dogfish, or a moratorium permit for
summer flounder, to carry a NMFS-
approved sea sampler/observer. * * *
* * * * *

(e) The owner or operator of a vessel
issued a summer flounder moratorium
permit, or a scup moratorium permit, or
a black sea bass moratorium permit, or
a bluefish permit, or a spiny dogfish
permit, if requested by the sea sampler/
observer also must:

(1) Notity the sea sampler/observer of
any sea turtles, marine mammals,
summer flounder, scup, or black sea
bass, or bluefish, or spiny dogfish, or
other specimens taken by the vessel.

(2) Provide the sea sampler/observer
with sea turtles, marine mammals,
summer flounder, scup, or black sea
bass, or bluefish, or spiny dogfish, or
other specimens taken by the vessel.

* * * * *

8. In § 648.12, the introductory text is
revised to read as follows:

§648.12 Experimental fishing.

The Regional Administrator may
exempt any person or vessel from the
requirements of subparts B (Atlantic
mackerel, squid, and butterfish), D (sea
scallop), E (surf clam and ocean
quahog), F (NE multispecies and
monkfish), G (summer flounder), H
(scup), I (black sea bass), J (bluefish), K
(spiny dogfish), of this part for the
conduct of experimental fishing
beneficial to the management of the
resources or fishery managed under that
subpart. The Regional Administrator
shall consult with the Executive
Director of the Council regarding such
exemptions for the Atlantic mackerel,
squid, and butterfish, the summer
flounder, the scup, the black sea bass,
the spiny dogfish, and the bluefish
fisheries.

* * * * *

9. In § 648.14, paragraphs (w)(1)
through (5) are revised and paragraphs

(w)(6), (w)(7), (w)(8), and (x)(9) are
added to read as follows:

§648.14 Prohibitions.

(W) * k%

(1) Possess in or harvest from the EEZ,
Atlantic bluefish, in excess of the daily
possession limit found at § 648.164,
unless the vessel is issued a valid
Atlantic bluefish vessel permit under
§648.4(a)(8)(i) and the permit is on
board the vessel and has not been
surrendered, revoked, or suspended.

(2) Purchase, possess or receive for a
commercial purpose, or attempt to
purchase, possess, or receive for a
commercial purpose, in the capacity of
a dealer, except solely for transport on
land, Atlantic bluefish taken from a
fishing vessel that were harvested in or
from the EEZ unless issued, and in
possession of, a valid Atlantic bluefish
fishery dealer permit issued under
§648.6(a).

(3) Sell, barter, trade or transfer, or
attempt to sell, barter, trade or otherwise
transfer, other than for transport,
Atlantic bluefish that were harvested in
or from the EEZ, unless the vessel has
been issued a valid bluefish permit
under § 648.4(a)(8)(i).

(4) Land Atlantic bluefish for sale in
a state after the effective date of the
notification in the Federal Register ,
pursuant to § 648.161(b), which notifies
permit holders that the commercial
quota is no longer available in that state.

(5) Carry passengers for hire, or carry
more than three crew members for a
charter boat or five crew members for a
party boat, while fishing commercially
pursuant to an Atlantic bluefish permit
issued under § 648.4(a)(8).

(6) Land Atlantic bluefish for sale
after the effective date of the notification
in the Federal Register pursuant to
§648.161(a), which notifies permit
holders that the Atlantic bluefish fishery
is closed.

(7) To purchase or otherwise receive
for a commercial purpose bluefish
harvested from the EEZ after the
effective date of the notification
published in the Federal Register
stating that the commercial quota has
been harvested.

(8) To purchase or otherwise receive
for a commercial purpose bluefish
harvested by a federally permitted
vessel after the effective date of the
notification published in the Federal
Register stating that the commercial
quota has been harvested.

(X) R

(9) All bluefish possessed on board a
party or charter vessel issued a permit
under § 648.4(a)(8)(ii) are deemed to
have been harvested from the EEZ.

10. Subpart J is revised to read as
follows:

Subpart J—Management Measures for
the Atlantic Bluefish Fishery

Sec.

648.160
648.161
648.162
648.163
648.164
648.165

Catch quotas and other restrictions.
Closures.

Minimum fish sizes.

Gear restrictions.

Possession restrictions.

Framework specifications.

§648.160 Catch quotas and other
restrictions.

The fishing year is from January 1
through December 31.

(a) Annual review. The Bluefish
Monitoring Committee will review the
following data, subject to availability,
on or before August 15 of each year to
determine the total allowable level of
landings (TAL) and other restrictions
necessary to achieve a target fishing
mortality rate (F) of 0.51 in 1999 and
2000; a target F of 0.41 in 2001, 2002,
and 2003; a target F of 0.31 in 2004,
2005, 2006, and 2007; and a target F of
0.36 thereafter: Commercial and
recreational catch data; current
estimates of fishing mortality; stock
status; recent estimates of recruitment;
virtual population analysis results;
levels of noncompliance by fishermen
or individual states; impact of size/mesh
regulations; sea sampling data; impact
of gear other than otter trawls and gill
nets on the mortality of bluefish; and
any other relevant information.

(b) Recommended measures. Based on
the annual review, the Bluefish
Monitoring Committee shall recommend
to the Coastal Migratory Committee of
the Council and the Commission the
following measures to assure that the F
specified in paragraph (a) of this section
will not be exceeded:

(1) A TAL set from a range of 0 to the
maximum allowed to achieve the
specified F.

(2) Commercial minimum fish size.

(3) Minimum mesh size.

(4) Recreational possession limit set
from a range of 0 to 20 bluefish to
achieve the specified F.

(5) Recreational minimum fish size.

(6) Recreational season.

(7) Restrictions on gear other than
otter trawls and gill nets.

(c) Allocation of the TAL—(1)
Recreational harvest limit. A total of 83
percent of the TAL will be allocated to
the recreational fishery as a harvest
limit.

(2) Commercial quota. A total of 17
percent of the TAL will be allocated to
the commercial fishery as a quota. If 17
percent of the TAL is less than 10.5
million Ib (4.8 million kg) and the
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recreational fishery is not projected to
land its harvest limit for the upcoming
year, the commercial fishery may be
allocated up to 10.5 million 1b (4.8
million kg) as its quota, provided that
the combination of the projected
recreational landings and the
commercial quota does not exceed the
TAL.

(d) Annual fishing measures. The
Council’s Coastal Migratory Committee
shall review the recommendations of
the Bluefish Monitoring Committee.
Based on these recommendations and
any public comment, the Coastal
Migratory Committee shall recommend
to the Council measures necessary to
assure that the applicable specified F
will not be exceeded. The Council shall
review these recommendations and,
based on the recommendations and any
public comment, recommend to the
Regional Administrator by September 1
measures necessary to assure that the
applicable specified F will not be
exceeded. The Council’s
recommendations must include
supporting documentation, as
appropriate, concerning the
environmental, economic, and social
impacts of the recommendations. The
Regional Administrator shall review
these recommendations and any
recommendations of the Commission.
After such review, NMFS will publish a
proposed rule in the Federal Register on
or about October 15, to implement a
coastwide commercial quota and
recreational harvest limit and additional
management measures for the
commercial and recreational fisheries to
assure that the applicable specified F
will not be exceeded. After considering
public comment, NMFS will publish a
final rule in the Federal Register.

(e) Distribution of annual commercial
quota. (1) The annual commercial quota
will be distributed to the states, based
upon the following percentages:

ANNUAL COMMERCIAL QUOTA

SHARES
STATE PERCENTAGE
ME 0.6685
NH 0.4145
MA 6.7167
RI 6.8081
CT 1.2663
NY 10.3851
NJ 14.8162
DE 1.8782
MD 3.0018
VA 11.8795
NC 32.0608
SC 0.0352
GA 0.0095
FL 10.0597
TOTAL 100.0000

Note: The “Total” does not actually add up
to 100.0000 because of rounding error.

(2) All bluefish landed for sale in a
state shall be applied against that state’s
annual commercial quota, regardless of
where the bluefish were harvested. Any
overages of the commercial quota
landed in any state will be deducted
from that state’s annual quota for the
following year.

(f) Quota transfers and combinations.
Any state implementing a state
commercial quota for bluefish may
request approval from the Regional
Administrator to transfer part or all of
its annual quota to one or more states.
Two or more states implementing a state
commercial quota for bluefish may
request approval from the Regional
Administrator to combine their quotas,
or part of their quotas, into an overall
regional quota. Requests for transfer or
combination of commercial quotas for
bluefish must be made by individual or
joint letter(s) signed by the principal
state official with marine fishery
management responsibility and
expertise, or his/her previously named
designee, for each state involved. The
letter(s) must certify that all pertinent
state requirements have been met and
identify the states involved and the
amount of quota to be transferred or
combined.

(1) Within 10 working days following
the receipt of the letter(s) from the states
involved, the Regional Administrator
shall notify the appropriate state
officials of the disposition of the
request. In evaluating requests to
transfer a quota or combine quotas, the
Regional Administrator shall consider
whether:

(i) The transfer or combination would
preclude the overall annual quota from
being fully harvested.

(ii) The transfer addresses an
unforeseen variation or contingency in
the fishery.

(iii) The transfer is consistent with the
objectives of the Bluefish FMP and
Magnuson-Stevens Act.

(2) The transfer of quota or the
combination of quotas will be valid only
for the calendar year for which the
request was made and will be effective
upon the filing by NMFS of a
notification of the approval of the
transfer or combination with the Office
of the Federal Register.

(3) A state may not submit a request
to transfer quota or combine quotas if a
request to which it is party is pending
before the Regional Administrator. A
state may submit a new request when it
receives notification that the Regional
Administrator has disapproved the
previous request or when notification of

the approval of the transfer or
combination has been published in the
Federal Register.

(4) If there is a quota overage among
states involved in the combination of
quotas at the end of the fishing year, the
overage will be deducted from the
following year’s quota for each of the
states involved in the combined quota.
The deduction will be proportional,
based on each state’s relative share of
the combined quota for the previous
year. A transfer of quota or combination
of quotas does not alter any state’s
percentage share of the overall quota
specified in paragraph (e)(1) of this
section.

(g) Based upon any changes in the
landings data available from the states
for the base years 1981-89, the
Commission and the Council may
recommend to the Regional
Administrator that the states’ shares
specified in paragraph (e)(1) of this
section be revised. The Council’s and
the Commission’s recommendation
must include supporting
documentation, as appropriate,
concerning the environmental and
economic impacts of the
recommendation. The Regional
Administrator shall review the
recommendation of the Commission and
the Council. After such review, NMFS
will publish a proposed rule in the
Federal Register to implement a
revision in the state shares. After
considering public comment, NMFS
will publish a final rule in the Federal
Register to implement the hanges in
allocation.

§648.161 Closures.

(a) EEZ closure. NMFS shall close the
EEZ to fishing for bluefish by
commercial vessels for the remainder of
the calendar year by publishing
notification in the Federal Register if
the Regional Administrator determines
that the inaction of one or more states
will cause the applicable F specified in
§648.160(a) to be exceeded, or if the
commercial fisheries in all states have
been closed. NMFS may reopen the EEZ
if earlier inaction by a state has been
remedied by that state, or if commercial
fisheries in one or more states have been
reopened without causing the
applicable specified F to be exceeded.

(b) State quotas. The Regional
Administrator will monitor state
commercial quotas based on dealer
reports and other available information
and shall determine the date when a
state commercial quota will be
harvested. NMFS shall publish
notification in the Federal Register
advising a state that, effective upon a
specific date, its commercial quota has
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been harvested and notifying vessel and
dealer permit holders that no
commercial quota is available for
landing bluefish in that state.

§648.162 Minimum fish sizes.

If the Council determines through its
annual review or framework adjustment
process that minimum fish sizes are
necessary to assure that the fishing
mortality rate is not exceeded, or to
attain other FMP objective, such
measures will be enacted through the
procedure specified in § 648.160(d) or
648.165.

§648.163 Gear restrictions.

If the Council determines through its
annual review or framework adjustment
process that gear restrictions are
necessary to assure that the fishing
mortality rate is not exceeded, or to
attain other FMP objectives, such
measures will be enacted through the
procedure specified in §§ 648.160(d) or
648.165.

§648.164 Possession restrictions.

(a) No person shall possess more than
10 bluefish in, or harvested from, the
EEZ unless that person is the owner or
operator of a fishing vessel issued a
bluefish commercial permit or is issued
a bluefish dealer permit. Persons aboard
a vessel that is not issued a bluefish
commercial permit are subject to this
possession limit. The owner, operator,
and crew of a charter or party boat
issued a bluefish commercial permit are
not subject to the possession limit when
not carrying passengers for hire and
when the crew size does not exceed five
for a party boat and three for a charter
boat.

(b) Bluefish harvested by vessels
subject to the possession limit with
more than one person on board may be
pooled in one or more containers.
Compliance with the daily possession
limit will be determined by dividing the
number of bluefish on board by the
number of persons on board, other than
the captain and the crew. If there is a
violation of the possession limit on
board a vessel carrying more than one
person, the violation shall be deemed to
have been committed by the owner and
operator.

§648.165 Framework specifications.

(a) Within season management action.

The Council may, at any time, initiate
action to add or adjust management
measures if it finds that action is
necessary to meet or be consistent with
the goals and objectives of the Bluefish
FMP.

(1) Adjustment process. After a
management action has been initiated,

the Council shall develop and analyze
appropriate management actions over
the span of at least two Council
meetings. The Council shall provide the
public with advance notice of the
availability of both the proposals and
the analysis and the opportunity to
comment on them prior to and at the
second Council meeting. The Council’s
recommendation on adjustments or
additions to management measures
must come from one or more of the
following categories: Minimum fish
size, maximum fish size, gear
restrictions, gear requirements or
prohibitions, permitting restrictions,
recreational possession limit,
recreational season, closed areas,
commercial season, description and
identification of essential fish habitat
(EFH), fishing gear management
measures to protect EFH, designation of
habitat areas of particular concern
within EFH, and any other management
measures currently included in the
FMP.

(2) Council recommendation. After
developing management actions and
receiving public testimony, the Council
shall make a recommendation to the
Regional Administrator. The Council’s
recommendation must include
supporting rationale and, if management
measures are recommended, an analysis
of impacts and a recommendation to the
Regional Administrator on whether to
issue the management measures as a
final rule. If the Council recommends
that the management measures should
be issued as a final rule, the Council
must consider at least the following
factors and provide support and
analysis for each factor considered:

(i) Whether the availability of data on
which the recommended management
measures are based allows for adequate
time to publish a proposed rule, and
whether regulations have to be in place
for an entire harvest/fishing season;

(ii) Whether there has been adequate
notice and opportunity for participation
by the public and members of the
affected industry in the development of
the Council’s recommended
management measures;

(iii) Whether there is an immediate
need to protect the resource; and

(iv) Whether there will be a
continuing evaluation of management
measures adopted following their
implementation as a final rule.

(3) Action by NMFS. If the Council’s
recommendation includes adjustments
or additions to management measures
and, after reviewing the Council’s
recommendation and supporting
information:

(i) If NMFS concurs with the
Council’s recommended management

measures and determines that the
recommended management measures
should be issued as a final rule based on
the factors specified in paragraph (a)(2)
of this section, the measures will be
issued as a final rule in the Federal
Register.

(ii) If NMFS concurs with the
Council’s recommendation and
determines that the recommended
management measures should be
published first as a proposed rule, the
measures will be published as a
proposed rule in the Federal Register.
After additional public comment, if
NMEFS concurs with the Council’s
recommendation, the measures will be
issued as a final rule in the Federal
Register.

(ii1) If NMFS does not concur, the
Council will be notified in writing of the
reasons for the non-concurrence.

(b) Emergency action. Nothing in this
section is meant to derogate from the
authority of the Secretary to take
emergency action under section 305(e)
of the Magnuson-Stevens Act.

[FR Doc. 00-18648 Filed 7—25-00; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35

[Docket No. RM99-2-000]

Regional Transmission Organizations

Issued July 20, 2000.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of guidance for
processing Order No. 2000 Filings.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
establishing and clarifying procedures
regarding the filings related to the
formation of Regional Transmission
Organizations, as required by 18 CFR
35.34(c) and 35.34(h). These regulations
were adopted in the Commission’s
Order No. 2000. (65 FR 809).

FOR FURTHER INFORMATION CONTACT:
Brian R. Gish, Federal Energy
Regulatory Commission, 888 First
Street, N.E., Washington, D.C. 20426,
(202) 208-0996.

SUPPLEMENTARY INFORMATION:
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Notice of Guidance for Processing
Order No. 2000 Filings

In Order No. 2000, the Commission
issued regulations requiring all
transmission-owning public utilities to
make certain filings.2 This notice
establishes and clarifies procedures
related to those filings.

Timing of Filings

The regulations establish two
deadlines for the required filings.
Section 35.34(c) sets forth the general
rule that filings are due by October 15,
2000, and section 35.34(h) establishes
January 15, 2001 as the deadline for
public utilities already participating in
approved transmission entities.3
Attached as an Appendix to this Notice
is a list of the public utilities that the
Commission deems to be within section
35.34(h) with a January 15, 2001 filing
deadline. All other transmission-owning
public utilities are subject to the
October 15, 2000 deadline. Of course,
any public utility may file before its
deadline. In addition, transmission-
owning non-public utilities who wish to
voluntarily establish RTOs or join other
RTO proposals along with public
utilities may also voluntarily make
filings on or before these deadlines.

Docketing of Filings

Each filing made in compliance with
Order No. 2000, whether it is a proposal
to participate in an RTO or an
alternative filing, will receive a new
docket number designation. The
Commission has established the new
“RT” prefix for docket numbers that
will be assigned to any filing made in
compliance with Order No. 2000.

Filing Requirements

Unless specified differently in this
paragraph, the Commission’s Rules of
Practice and Procedure at 18 C.F.R. Part
385 are applicable. An original and
fourteen copies of each compliance
filing must be filed with the
Commission. For each public utility
making a compliance filing, the filing
must contain the identity of the utility
and a designation of person to receive
service (see 18 C.F.R. § 385.203(b)), and
be signed by an appropriate person
representing the utility (see 18 C.F.R.

1Regional Transmission Organizations, Order No.
2000, 65 FR 809 (January 6, 2000), FERC Stats. and
Regs. 1 31,089 (1999), order on reh’g, Order No.
2000-A, 65 FR 12,088 (March 8, 2000), FERC Stats.
and Regs. q 31,092 (2000).

218 C.F.R. 35.34.

3 Because October 15, 2000 falls on a Sunday, and
January 15, 2001 falls on a holiday, the filings are
due by close of business on October 16, 2000, and
January 16, 2001, respectively. See 18 C.F.R.
§385.2007(a)(2).

§385.2005(a)). The filing must be served
on the State commission or
commissions that have jurisdiction over
the utility filer, and any other State
commission in a state that might be
affected by the filing. In addition,
service should be made on any person
or entity likely to be significantly
affected by the filing (e.g., current
transmission customers of the utilities
comprising the proposed RTO). A
certificate of service listing those served
must be included (see 18 C.F.R.
385.2010).

In addition to filing paper copies, the
Commission encourages the filing of
RTO compliance filings electronically,
either on computer diskette or via
Internet E-Mail. Such filings may be
filed in the following formats:
WordPerfect 8.0 or lower version, MS
Word Office 97 or lower version, or
ASCII format.

For diskette filing, include the
following information on the diskette
label: Order No. 2000 compliance filing;
the name of the filing entity; the
software and version used to create the
file; and the name and telephone
number of a contact person.

For Internet E-Mail submittal, filings
should be submitted to rto@ferc.fed.us
in the following format. On the subject
line, specify Order No. 2000 compliance
filing. In the body of the E-Mail
message, include the name of the filing
entity; the software and version used to
create the file, and the name and
telephone number of the contact person.
Attach the filing to the E-Mail in one of
the formats specified above. The
Commission will send an automatic
acknowledgment to the sender’s E-Mail
address upon receipt. Questions on
electronic filing should be directed to
Brooks Carter at 202-501-8145, E-Mail
address brooks.carter@ferc.fed.us.

Filers should take note that, until the
Commission amends its rules and
regulations, the paper copy of the filing
remains the official copy of the
document submitted. Therefore, any
discrepancies between the paper filing
and the electronic filing or the diskette
will be resolved by reference to the
paper filing.

Commenting on Filings

A public notice will be issued for all
compliance filings. The notice will
establish a comment period of
approximately 30 days for all interested
persons to comment on each filing.

Joint Filings
The Commission reminds public
utilities that the regulations allow for

compliance filings to be made
individually or jointly with other

entities. Thus, where two or more
public utilities are proposing to
participate in the same RTO, the
Commission encourages one joint filing.
In the case of joint filings, it should be
made clear which entities are
participating in that filing. There must
be separate representatives designated
and separate authorizing signatures for
any public utility for which a joint filing
represents its required compliance
filing. For approved transmission
institutions, the transmission institution
(e.g., an approved ISO) may make the
filing on behalf of the member
transmission owners, but each public
utility transmission owning member
must provide separate authorizing
signatures.

Filings Containing Milestones For
Finalization

In Order No. 2000, the Commission
recognized that some elements of an
RTO proposal may be more difficult to
fully implement than others. For
example, with respect to function 7
(planning and expansion) and function
8 (interregional coordination), the
regulations permit an extension beyond
initial operation for full implementation
of these functions. In these types of
instances, where the Commission has
adopted a period of implementation
beyond the date of initial operation, we
remind filers that they must provide an
explanation of their plans for
compliance, including dates of
anticipated implementation.

Format For Filing

To make reviewing filings more
efficient, we request that filings
proposing an RTO contain an executive
summary limited to no more than five
pages. We also request that the filings
address each of the required
characteristics and functions in the
order set forth in the regulations,
followed by the support for any
additional Federal Power Act sections
203 and 205 filings required to
implement the RTO proposal. We
recognize that there may be overlap in
the discussions of the characteristics
and functions, since proposals may have
to support various elements in relation
to how those elements allow the RTO to
carry out others, e.g., one measure of
appropriate scope and configuration is
how well the RTO can perform
congestion management. Thus, to the
extent it is necessary to discuss more
than one characteristic or function
together, we request that an identifying
cross-reference be used so that the
reader can easily find the discussion of
a particular characteristic or function of
interest.
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Filings by Small Entities

The Commission reminds public
utilities that have limited transmission
facilities and that have previously been
granted waiver of some or all of the
requirements of Order Nos. 888 or 889,
that an abbreviated filing is acceptable.*
The Commission does not wish to
burden these small entities with
extensive filings, but will find it useful
to know the status of all transmission-
owning public utilities with respect to
regional participation.

By direction of the Commission.

David P. Boergers,
Secretary.

Appendix—Public Utilities Required to
File on or before January 15, 2001

California Independent System Operator
(ISO)

Pacific Gas and Electric Company
San Diego Gas & Electric Company
Southern California Edison Company

ISO New England, Inc.

Bangor Hydro-Electric Company

Boston Edison Company

Cambridge Electric Light Company

Central Maine Power Company

Central Vermont Public Service Corporation
Commonwealth Electric Company
Fitchburg Gas & Electric Light Company
Green Mountain Power Corporation
Montaup Electric Company

New England Power Company

Connecticut Light & Power Company
Western Massachusetts Electric Company
Holyoke Water Power Company

Holyoke Power and Electric Company
Public Service Company of New Hampshire
North Atlantic Energy Corporation

United Illuminating Company

Vermont Electric Power Company

Midwest ISO

Central Illinois Public Service Company
Cincinnati Gas & Electric Company
Commonwealth Edison Company
Commonwealth Edison Company of Indiana
Illinois Power Company

Kentucky Utilities Company

Louisville Gas & Electric Company

PSI Energy, Inc.

Union Electric Company

Wisconsin Electric Power Company

New York ISO

Central Hudson Gas & Electric Corporation

Consolidated Edison Company of New York,
Inc.

New York State Electric & Gas Corporation

Niagara Mohawk Power Corporation

Orange & Rockland Utilities, Inc.

Rochester Gas & Electric Corporation

PJM Interconnection, LLC

Atlantic City Electric Company
Baltimore Gas and Electric Company
Delmarva Power & Light Company

4 See Order No. 2000-A, FERC Stats. & Regs. at
31,392-93.

Jersey Central Power & Light Company
Metropolitan Edison Company
Pennsylvania Electric Company
Pennsylvania Power & Light Company
Potomac Electric Power Company
Public Service Electric & Gas Company

Alliance Companies

Appalachian Power Company
Columbus Southern Power Company
Indiana Michigan Power Company
Kanawha Valley Power Company
Kentucky Power Company

Kingsport Power Company

Ohio Power Company

Wheeling Power Company
Consumers Energy Company

Detroit Edison Company

Cleveland Electric Illuminating Company
Ohio Edison Company

Pennsylvania Power Company
Toledo Edison Company

Virginia Electric and Power Company

[FR Doc. 00-18874 Filed 7—25—-00; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 157
[Docket No. RM00-5-000; Order No. 615]

Optional Certificate and Abandonment
Procedures for Applications for New
Service Under Section 7 of the Natural
Gas Act

Issued July 14, 2000.
AGENCY: The Federal Energy Regulatory
Commission, DOE.
ACTION: Final rule.

SUMMARY: On September 15, 1999, the
Commission issued a policy statement
to provide the industry with guidance
with respect to how the Commission
will evaluate new proposals for pipeline
construction projects to take account of
changes in the natural gas industry in
recent years (Policy Statement). In view
of the new framework for analyzing
pipeline certificate applications
announced in the the Policy Statement,
the Commission is removing the
optional certificate regulations because
it believes that a uniform regulatory
scheme applicable to all certificate
applications will best accomplish the
Commission’s goals, as set out in the
Policy Statement, of assuring that all
relevant interests and circumstances are
considered and balanced in assessing
the public convenience and necessity.
DATES: This rule is effective September
25, 2000.

FOR FURTHER INFORMATION CONTACT:
William L. Zoller, Office of Energy
Projects, Federal Energy Regulatory

Commission 888 First Street, N.E.,
Washington, D.C. 20426, (202) 208—
1203.

Joseph B. O’Malley, Office of the
General Counsel, Federal Energy
Regulatory Commission, 888 First
Street, NE, Washington, D.C. 20426,
(202) 208—0088.

SUPPLEMENTARY INFORMATION:
I. Introduction

The Federal Energy Regulatory
Commission is amending its regulations
to remove its optional certificate
regulations in Subpart E of Part 157 of
the Commission’s regulations. The
policies embedded in these regulations
have been overtaken by subsequent
policy developments, most particularly
the Commission’s September 15, 1999
statement of policy on certificating new
pipeline construction (Policy
Statement).2 The optional certificate
regulations, promulgated in 1985,
established procedures whereby an
eligible applicant may obtain, for
purposes of providing new service, a
certificate authorizing: the
transportation of natural gas; sales of
natural gas; the construction and
operation of natural gas facilities; the
acquisition and operation of natural gas
facilities; and conditional pre-granted
abandonment of such activities and
facilities. The Commission’s September
15, 1999 Policy Statement provides the
industry guidance with respect to how
the Commission will evaluate new
proposals for pipeline construction
projects to take account of changes in
the natural gas industry in recent years.
The Policy Statement provides that
pipelines may not rely on existing
customers to subsidize new projects that
will not benefit them and that
construction projects will be approved
only where the public benefits outweigh
any adverse effects. The optional
regulations do not provide for
consideration and weighing of public
interest factors, and are thus
inconsistent with current Commission
policy.

II. Background

Before a pipeline may construct any
natural gas facilities subject to the
Commission’s Natural Gas Act (NGA)
jurisdiction, it must obtain a certificate
of public convenience and necessity
authorizing such construction under
section 7 of the NGA. In conjunction
with the open access transportation

118 CFR 157.100 et seq.

2 Certification of New Interstate Natural Gas
Pipeline Facilities, 88 FERC { 61,227 (1999) (Policy
Statement), order clarifying statement of policy, 90
FERC { 61,128 (2000).
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program that the Commission
established in 1985 in Order No. 436,
the Commission adopted the optional
certificate regulations as an alternative
to the conventional certificate process.?
A key goal of the optional certificate
program was to provide the full benefits
of competition to consumers by
facilitating easier pipeline entry and exit
from markets.# The optional certificate
regulations establish a rebuttable
presumption that, subject to review
under the National Environmental
Policy Act, a project is required by the
public convenience and necessity if the
applicant is willing to assume all the
economic risk of a new service.®> To
assure that the applicant shoulders the
project risk, the optional regulations
prohibit shifting costs originally
allocated to the new service or facility
to any other service. The optional
regulations also prohibit any reduction
in the certificated level of billing
determinants used to design the initial
rates for a project or service.

In view of continuing changes in the
natural gas industry, the Commission
revisited its NGA section 7 certificate
policy, and on September 15, 1999, the
Commission issued its Policy Statement
to provide the industry with guidance
regarding the process and criteria the
Commission will employ in evaluating
future proposals for certificating new
pipeline construction. Rather than
adopting new rules for filing
applications, the Policy Statement
provides an analytical framework for
determining when a particular pipeline
project is required by the public
convenience and necessity. The
threshold requirement of the new policy
is that the pipeline must be prepared to
develop the project without relying on
subsidies from its existing customers.®
The Policy Statement also encourages
pipelines seeking a certificate to resolve
potential issues very early in the process
by submitting applications designed to
avoid or minimize adverse effects on
such groups as existing customers of the
applicant, existing pipelines serving the
market and their captive customers, and
affected landowners and other
community interests. After the applicant
makes efforts to minimize adverse
effects, the Commission will authorize
construction projects that have residual
unresolved issues only where it finds
that the public benefits of the projects
outweigh the adverse effects. The Policy

3 See Order No. 436, Regulation of Natural Gas
Pipelines After Partial Wellhead Decontrol, 50 FR
42408 (Oct. 18, 1985), 50 FR 45907 (Nov. 5, 1985);
FERC Stats. & Regs. { 30,665 (1985).

4]d. at p. 31,570.

5]1d. at p. 31,584.

6Policy Statement, 88 FERC, at p. 61,750.

Statement provides that an applicant
may submit evidence of the public
benefits to be achieved by the proposed
project, such as contracts, precedent
agreements, studies of projected
demand in the market to be served, or
other evidence of public benefit of the
project.

On February 9, 2000, the Commission
issued a Notice of Proposed Rulemaking
(NOPR) 7 proposing in the instant
docket to amend the Commission’s
regulations by removing the optional
certificate regulations. The Commission
stated that a uniform regulatory scheme
applicable to all certificate applications
will best accomplish the Commission’s
goals, as set out in the Policy Statement,
of assuring that all relevant interests and
circumstances are considered and
balanced in assessing the public
convenience and necessity.

The Commission explained in the
NOPR that its September 1999 Policy
Statement established a core set of
principles and considerations for
evaluating new pipeline construction
projects. By precluding subsidization of
new projects, both the Policy Statement
and the optional certificate program
place the risk of a new project on the
pipeline and the customers for the new
project and protect existing customers
from assuming the financial risk of a
project that was not designed for their
benefit. The Commission noted,
however, that in other respects, current
policy is inconsistent with the optional
certificate program. The Commission
explained that because the optional
certificate program operates under a
rebuttable presumption that proposals
under which the pipeline applicant will
assume the financial risks associated
with the project are in the public
interest, the Commission does not weigh
the public benefits against the adverse
effects in considering such applications.
The Commission stated that it believes
that it will be better to consider all
certificate applications under the
broader balancing criteria articulated in
the Policy Statement.

In its order clarifying the Policy
Statement,8 issued contemporaneously
with the NOPR, the Commission
determined that, on an interim basis
until issuance of a final rule in this
rulemaking proceeding, the
presumption in favor of an application
filed under the optional certificate
regulations will continue, but that the
presumption will be considered

7 Optional Certificate and Abandonment
Procedures for Applications for New Service Under
Section 7 of the Natural Gas Act, 65 FR 7803 (Feb.
16, 2000), FERC Stats. & Regs. { 32,551.

890 FERC 61,128 (2000), at p. 61,391.

rebutted if the adverse affects of the
proposed project are found to outweigh
its benefits.

II1. Discussion

The Commission received only four
comments in response to its NOPR,
none of which disagreed with the
proposal to eliminate the optional
procedures. One commentor, El Paso
Energy Corporation, believes that a
uniform regulatory scheme employing
the same standards and procedures for
all certificate applications will improve
the integrity and fairness of the
regulatory process, and it supports the
Commission’s proposal to remove the
optional certificate procedures. The
other commentors, Sempra Energy
Companies (Sempra), The Williams
Companies, Inc. (Williams), and the
Coastal Pipelines (ANR Pipeline
Company, Colorado Interstate Gas
Company, and Wyoming Interstate
Company, Ltd.), express differing
opinions regarding when removal of the
optional certificate procedures should
take effect. Williams also comments on
the weight to be accorded an applicant’s
taking on the financial risk of a project.

Sempra supports the Commission’s
proposal to remove the optional
certificate rules, and it urges that all
new and pending applications filed
under the optional procedures be
converted to conventional NGA 7(c)
applications and considered under the
analytical framework set out in the
Commission’s Policy Statement. Sempra
avers that, inasmuch as the Commission
has determined that the optional
procedures are inconsistent with the
Policy Statement, the optional
procedures should be eliminated as
soon as possible. What it calls “the
accident of an early filing date” should
not result in applications filed under the
optional procedures avoiding review
under the interest balancing standards
of the Policy Statement.

Williams and the Coastal Pipelines,
on the other hand, while stating that
they have no objection to the
Commission’s elimination of the
optional certificate procedures, argue
that elimination of the regulations
should be prospective only. That is,
they aver that the Commission should
apply the optional certificate rules to
applications filed under those
procedures prior to the issuance of the
NOPR. Williams urges, moreover, that,
after the optional procedures are
removed, the Commission should
consider an applicant’s willingness to
assume the financial risk of a project as
a major factor in assessing the public
convenience and necessity under the
Policy Statement’s balancing test. It
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remains true today, asserts Williams,
just as the Commission found when it
adopted the optional certificate
procedures, that an applicant’s
willingness to bear all the risk of a
project’s failure is strong evidence that
there is a public need for a project
inasmuch as a reasonable company
would not invest in a project unless it
believes that it will be able to attract
sufficient business to recoup its
investment.

Commission Response

We find that all comparable pipeline
projects should be evaluated under the
same criteria, and we adopt our
proposal set forth in the NOPR to
remove the optional certificate
regulations. As the Commission stated
in the NOPR, a regulatory approach that
determines the public convenience and
necessity on a uniform basis for all
project applicants will best assist the
Commission in meeting its goal, as set
forth in the Policy Statement, that all
interests and circumstances that are
relevant to a particular pipeline project
will be accorded appropriate
consideration and weight.

The Commission agrees with
Williams that an applicant’s willingness
to assume the financial risk of a project
without subsidies from existing
customers should be an important factor
in determining the public convenience
and necessity. We in fact explained in
the Policy Statement that this is the
threshold issue in that determination.
However, analysis of the public
convenience and necessity under the
Policy Statement does not end with a
determination that the project can
proceed without subsidy from existing
customers. The Policy Statement
explained that the requirement that a
project be able to stand on its own
without subsidies “will be the predicate
for the rest of the evaluation of a new
project by an existing pipeline.” ¢ Thus,
the Commission stated, “if an applicant
can show that the project is financially
viable without subsidies, then it will
have established the first indicator of
public benefit.” 10 Once the applicant
satisfies the threshold test, the
Commission will proceed pursuant to
the Policy Statement to evaluate and
balance the public benefit from a
proposed project against any residual
adverse effects on existing customers,
other pipelines and their captive
customers, and landowners and
communities affected by the route
proposed for the pipeline. Because the
optional certificate regulations

9Policy Statement, 88 FERC, at p. 61,746.
101d. at p. 61,747.

undertake this interest balancing only if
the presumption in favor of the
application is challenged, they conflict
with a significant goal under the Policy
Statement, and we will remove them as
an alternative means of certificating a
project.

As noted above, in its order clarifying
the Policy Statement, the Commission
addressed the matter of the appropriate
standard to be applied to applications
filed under the optional certificate
procedures pending a final
determination in this rulemaking
proceeding. The Commission
announced that it would continue to
apply the presumption in favor of
financially viable proposals that did not
rely on contributions from existing
customers, but that it would consider
the presumption successfully rebutted,
pursuant to a Policy Statement analysis,
if the adverse effects from the project
outweigh the public benefits. We
continue to believe that this is the
appropriate approach to optional
certificate applications filed prior to the
effective date of this final rule, which
will be 60 days after its date of issuance.

The optional procedures’ regulatory
presumption has always been one that
is subject to rebuttal. The Commission
has now explained that the presumption
favoring an optional certificate proposal
may be addressed by applying a Policy
Statement analysis. While procedurally
this places the burden on those parties
that find themselves adversely affected
by a proposal, the Commission believes
that, as a practical matter, the end result
will be the same. We explained in the
NOPR that this is an interim solution
only until the optional certificate
procedures are eliminated and all
proposals are evaluated directly under
the Policy Statement considerations.

IV. Environmental Analysis

Commission regulations describe the
circumstances where preparation of an
environmental assessment or an
environmental impact statement will be
required.1? The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment.?2 No environmental
consideration is necessary for the
promulgation of a rule that is clarifying,
corrective, or procedural, or that does
not substantially change the effect of
legislation or regulations being
amended.13

11 Regulations Implementing National
Environmental Policy Act, 52 FR 47897 (Dec. 17,
1987), codified at 18 CFR Part 380.

1218 CFR 380.4(a)(2)(ii).

1318 CFR 380.4.

This Final Rule merely eliminates
optional procedures for the filing and
processing of pipeline certificate
applications; the Rule makes no
substantive change to, or has any
substantive effect on, the environmental
requirements and conditions with
respect to any pipeline project.
Applicants for pipeline construction
authority have had to satisfy the same
environmental requirements under the
optional or traditional procedures, as
well as under the Policy Statement.
Thus, issuance of this Final Rule does
not represent a major federal action
having a significant effect on the human
environment under the Commission’s
regulations implementing the National
Environmental Policy Act, and no
environmental assessment or
environmental impact statement is
necessary for the action taken here.

V. Regulatory Flexibility Impact
Statement

The Regulatory Flexibility Act of 1980
(RFA) 14 generally requires a description
and analysis of final rules that will have
significant economic impact on a
substantial number of small entities.
The Commission is not required to make
such analysis if a rule would not have
such an effect.15

Removal of the optional certificate
rules will not have such an impact on
small entities. The proposed removal of
regulations would have impact only on
interstate pipelines, which generally do
not fall within the RFA’s definition of
small entity.16 Accordingly, pursuant to
section 605(a) of the RFA, the
Commission certifies that the removal of
regulations proposed here will not have
a significant economic impact on a
substantial number of small entities.
Therefore, no regulatory flexibility
analysis is required.

VI. Information Collection Statement

The Office of Management and
Budget’s (OMB) regulations require that
OMB approve certain information
collection requirements imposed by
agency rule.1” Upon approval of a
collection of information, OMB shall
assign an OMB control number and an
expiration date. Respondents subject to
the filing requirements of this Final
Rule shall not be penalized for failure to
respond to this collection of information

145 U.S.C. 601-612.

155 UU.S.C. 605(b).

165 U.S.C. 601(3), citing to section 3 of the Small
Business Act, 15 U.S.C. 632. Section 3 of the Small
Business Act defines a “small business concern” as
a business which is independently owned and
operated and which is not dominant in its field of
operations.

175 CFR 1320.11.
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unless the collection of information
displays a valid OMB control number.
The collection of information related to
this Final Rule falls under FERC-537,
Gas Pipeline Certificates: Construction,
Acquisition, and Abandonment (OMB
Control No. 1902—-0060).18

The Commission is not establishing a
new information burden. Rather, under
this Final Rule, the Commission is
merely removing a heretofore little used
alternative to the conventional NGA
section 7(c) application process. All
pipeline project applicants will file the
same information that the
overwhelming majority of applicants for
construction authority already file. As a
practical matter, our action should not
have any appreciable effect on the
collection of data from the pipeline
industry.

None of the comments received in
response to the NOPR specifically
addressed the reporting burden or cost
estimates. As required under OMB’s
regulations, the Commission submitted
the NOPR to OMB for review. OMB took
no action on the NOPR.

Interested persons may obtain
information on the reporting
requirements by contacting the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, [Attention: Michael Miller,
Office of the Chief Information Officer,
Phone: (202)208-1415, fax: (202)208—
2425, e-mail: mike.miller@ferc.fed.us] or
the Office of Management and Budget,
Office of Information and Regulatory
Affairs, Washington, D.C. 20503.
[Attention: Desk Officer for the Federal
Energy Regulatory Commission, phone:
(202)395-3087, fax: (202)395-7285]

VII. Document Availability

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://
www.ferc.fed.us) and in FERC’s Public
Reference Room during normal business
hours (8:30 a.m. to 5 p.m. Eastern time)
at 888 First Street, N.E., Room 2A,
Washington, DC 20426.

From FERC’s Home Page on the
Internet, this information is available in
both the Commission Issuance Posting
System (CIPS) and the Records and
Information Management System
(RIMS).

18 The current burden estimate for FERC-537 is
138,264 hours. This number is based on an average
of 50 respondents (companies making filings), 11.2
responses (filings per respondent), and 246.9 hours
of preparation time per response.

—CIPS provides access to the texts of
formal documents issued by the
Commission since November 14,
1994.

—CIPS can be accessed using the CIPS
link or the Energy Information Online
icon. The full text of this document is
available on CIPS in ASCII and
WordPerfect 8.0 format for viewing,
printing, and/or downloading.

—RIMS contains images of documents
submitted to and issued by the
Commission after November 16, 1981.
Documents from November 1995 to
the present can be viewed and printed
from FERC’s Home Page using the
RIMS link or the Energy Information
Online icon. Descriptions of
documents back to November 16,
1981, are also available from RIMS-
on-the-Web; requests for copies of
these and other older documents
should be submitted to the Public
Reference Room. User assistance is
available for RIMS, CIPS, and the
Website during normal business hours
from our Help line at (202) 208—2222
(E-Mail to WebMaster@ferc.fed.us) or
the Public Reference at (202) 208—
1371 (E-Mail to
public.referenceroom@ferc.fed.us).

During normal business hours,
documents can also be viewed and/or
printed in FERC’s Public Reference
Room, where RIMS, CIPS, and the FERC
Website are available. User assistance is
also available.

VIII. Effective Date

This Final Rule will take effect
September 25, 2000. The Commission
has determined, with the concurrence of
the Administrator of the Office of
Information and Regulatory Affairs of
the Office of Management and Budget,
that this rule is not a “‘major rule”
within the meaning of section 251 of the
Small Business Regulatory Enforcement
Fairness Act of 1996. 19 The
Commission will submit the Final Rule
to both houses of Congress and the
General Accounting Office. 20

List of Subjects in 18 CFR Part 157

Administrative practice and
procedure, Natural gas, Reporting and
recordkeeping requirements.

By the Commission.

Linwood A. Watson, Jr.,
Acting Secretary.

In consideration of the foregoing, the
Commission is amending Part 157 of
Chapter I, Title 18, Code of Federal
Regulations, as follows:

195 U.S.C. 804(2).
205 U.S.C. 801(a)(1)(A).

PART 157—APPLICATIONS FOR
CERTIFICATES OF PUBLIC
CONVENIENCE AND NECESSITY AND
FOR ORDERS PERMITTING AND
APPROVING ABANDONMENT UNDER
SECTION 7 OF THE NATURAL GAS
ACT

1. The authority citation for part 157
continues to read as follows:

Authority: 15 U.S.C. 717-717W, 3301-
3432; 42 U.S.C. 7101-7352.

§8157.100-157.106 Subpart E—[Removed
and Reserved]

2. Remove and reserve subpart E,
consisting of §§ 157.100 through
157.106.

[FR Doc. 00—-18499 Filed 7—25-00; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission
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Well Category Determinations

Issued July 14, 2000.
AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final Rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
amending its regulations to reinstate
provisions for well category
determinations for certain categories of
high-cost gas under NGPA section 107.
An NGPA determination will enable
such gas to be eligible for a tax credit
under Section 29 of the Internal
Revenue Code (Section 29 tax credit).
The final Rule extends the provisions to
all wells, and tight formation areas that
could qualify for the Section 29 tax
credit.

EFFECTIVE DATE: This rule is effective
September 25, 2000.
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Marilyn Rand (Technical Information),
Office of Pipeline Regulation, 888
First Street, NE., Washington, DC
20426, (202) 208-0444.
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20426, (202) 208-2078.
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Before Commissioners: James J.
Hoecker, Chairman; William L.
Massey, Linda Breathitt, and Curt
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Order No. 616, Final Rule, issued July
14, 2000.

I. Introduction

The Federal Energy Regulatory
Commission (Commission) is amending
its regulations to reinstate provisions for
making well category determinations
under section 503 of the Natural Gas
Policy Act of 1978 (NGPA). In a Notice
of Proposed Rulemaking (NOPR) issued
on January 27, 2000, the Commission
proposed to reinstate well
determination procedures for certain
categories of high-cost gas under NGPA
section 107. An NGPA determination
will enable such gas to be eligible for a
tax credit under Section 29 of the
Internal Revenue Code (Section 29 tax
credit). The NOPR specifically proposed
to limit the availability of the reinstated
procedures to determinations on post-
January 1, 1993 recompletions in wells
drilled after December 31, 1979, but
before January 1, 1993. The Commission
also did not propose any regulations
that would allow a jurisdictional agency
to designate new tight formations. The
Final Rule extends the provisions to all
wells spudded before January 1, 1993,
and recompletions both before and after
that date that could qualify for the
Section 29 tax credit, and provides for
the designation of new tight formations.

II. Background

Section 29 of the Internal Revenue
Code, as amended by the Revenue
Reconciliation Act of 1990, allows
taxpayers to claim a tax credit for
certain qualified fuels which (1) are
produced from wells drilled after
December 31, 1979, and before January
1, 1993,2 and (2) are sold before January
1, 2003. The qualified fuels include high
cost gas as defined in NGPA section 107
(c)(2)-(4) (gas produced from
geopresssured brine, coal seams and
Devonian shale), as well as some gas the
Commission defined as tight formation
gas pursuant to NGPA section 107(c)(5).

Section 29(c)(2)(A) of the Internal
Revenue Code also provides that the
determination whether gas falls into a
category qualifying for the tax credit
“shall be made in accordance with
section 503 of the (NGPA).” NGPA
section 503 set forth the procedures
used for determining whether gas
qualified for the various categories of
gas entitled to the higher ceiling prices
established by the NGPA as incentives
for increased production. These

165 FR 6048 (Feb. 8, 2000), FERC Stats.& Regs.,
Proposed Regulations { 32,549 (Jan. 27, 2000).

2For purposes of the tax credit, the initial drilling
had to be started after January 1, 1980, and this date
was never changed. Thus, this starting date is
assumed throughout.

included section 107(c) “high-cost
natural gas.” Under NGPA section 503,
the agency having regulatory
jurisdiction with respect to the
production of the natural gas in
question (the jurisdictional agency) 3
made the initial determination, and
submitted it to the Commission. The
Commission could either affirm,
reverse, remand, make a preliminary
finding on, or simply take no action,
regarding the agency’s determination. If
the Commission took no action within
45 days after receipt of the agency’s
determination, that determination
became final. Judicial review was
available under section 503 only if the
Commission remanded or reversed the
determination.

The Wellhead Decontrol Act of 1989
(Decontrol Act)4 decontrolled all
wellhead sales of natural gas by January
1, 1993, and repealed NGPA section 503
as of that date. After decontrol, the
Commission’s policy was not to accept
determinations for any post-January 1,
1993 drilling activity. The Commission,
however, continued to process well
category determinations it received from
jurisdictional agencies through April 30,
1994, for wells spudded before January
1, 1993, and pre-January 1, 1993
recompletions. The Commission
explained that the reason for continuing
to review those agency determinations
for a transition period, was that, while
NGPA section 107 well category
determinations no longer had any price
consequence, they were necessary to
obtain the Section 29 tax credit.

As discussed above, section 29 of the
Code provides that, in order to qualify
for the tax credit, gas must be produced
from a well drilled before January 1,
1993, the same date the last remaining
NGPA ceiling prices were eliminated
and NGPA section 503 was repealed.
When the Commission decided not to
process well determination requests for
wells recompleted after December 31,
1992, it was assumed that the tax credit
would not be available with respect to
any drilling activity after that date, and
therefore there was no need to continue
the well category determination
procedures to enable producers to
qualify for the tax credit for such
drilling activity. However, on August
16, 1993, the Internal Revenue Service
(IRS), which administers the Section 29
tax credit, issued Revenue Ruling 93—
54,5 clarifying the provision of section
29 that states that gas must be produced
from a well drilled before January 1,

3 That agency may be either a State or Federal
agency.

4Pub. L. 101-60; 103 Stat. 157 (1989).

51993-2 CB.3 (1993).

1993. The IRS held that, while the
initial drilling of a well had to have
been performed before January 1, 1993,
tax credits are available for non-
conventional fuels produced through a
post-January 1, 1993 recompletion in
the well, as long as the recompletion
does not involve additional drilling to
deepen or extend the well.

After the IRS Revenue Ruling 93-54,
the Commission received jurisdictional
agency determinations for
recompletions commenced after January
1, 1993. However, the Commission
refused to process them since it
appeared that the IRS would permit the
Section 29 credit for such recompletions
without any Commission action. On
July 29, 1994, the Commission issued
Order No. 567,5 which deleted
regulations that were no longer required
due to the decontrol of wellhead sales
of natural gas, including regulations
which set forth eligibility requirements,
filing requirements, and the procedures
for making well determinations under
section 503 of the NGPA.

Thus matters stood from 1994 until
the True Oil decision changed the legal
landscape. In 1999 the United States
Court of Appeals for the Tenth Circuit
held in True Oil Co. v. Commissioner of
Internal Revenue? (True Oil) that, in
order to obtain the section 29 tax credit,
there must be a formal determination
under the procedures provided by
NGPA section 503 that the gas is high
cost gas.

A. The NOPR

In the NOPR the Commission
proposed to accept jurisdictional agency
determinations for those post-January 1,
1993 recompletions which satisfy the
IRS’ definition under Revenue Ruling
93-54, including that the recompletion
does not involve additional drilling to
deepen or extend the well. For this
purpose, the Commission proposed to
reinstate regulations necessary to (1)
Define the categories of high cost gas
eligible for the tax credit and (2) provide
procedures for jurisdictional agencies to
file their determinations and the
Commission to review those
determinations.

The Commission proposed not to
accept determinations from
jurisdictional agencies with respect to
either initial completions in wells

6 Removal of Outdated Regulations Pertaining to
the Sales of Natural Gas Production, 59 FR 40240,
FERC Stats. & Regs., Regulations Preambles 1991—
1996 { 30,999 (1994), Order on Rehearing, 69 FERC
19 61,055 and 61,042 (1994). A petition to review
the deletion of other provisions in these regulations
was denied by the Court of Appeals in Hadson Gas
System, Inc. v. FERC, 75 F.3d 680 (D.C. Cir. 1996).

7170 F.3d 1294 (10th Cir. 1999).
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spudded before January 1, 1993, or any
pre-1993 recompletions. Thus, the well
category determination procedures the
Commission proposed to reinstate in
§270.201 would be limited to
recompletions commenced after January
1, 1993, in wells initially drilled after
December 31, 1979, but before January
1, 1993. This reflected the Commission’s
decision to limit the determination
process to correct the situation caused
by the True Oil decision, but parties
were invited to comment on this matter.
The Commission proposed to accept
determinations for recompletions in
tight formations, coal seams, and
Devonian Shale.8 The Commission also
proposed only to accept jurisdictional
agency determinations for qualifying
recompletions in already designated
tight formations, and would not allow a
jurisdictional agency to designate
additional tight formations. The NOPR
stated that the Commission must rely
upon the jurisdictional agencies to
develop the full record in these
proceedings, and the Commission
would limit its role to reviewing initial
determinations made by the
jurisdictional agencies. Accordingly, the
Commission requested comments from
the jurisdictional agencies whether they
will make initial determinations under
NGPA section 503, if the proposed rule
is adopted.

In summary, the Commission
proposed to reinstate those portions of
its prior regulations, with appropriate
modifications, that are necessary to
allow producers to obtain well category
determinations solely for tax credit
purposes. In general, the proposed
regulations retain the definitions, the
filing and notice requirements, and the
review procedures that the Commission
promulgated prior to the termination of
the regulations due to the Decontrol
Act.®

B. The Comments

The Commission received comments
from over 40 parties, as set forth in the
Appendix, including comments by the
United States Department of Energy
(DOE), fourteen state jurisdictional
agencies,10 and the United States

8 The NOPR stated that it did not include a
definition for gas produced from geopressured brine
since past experience has shown that there is no gas
likely to qualify for this category given the
Commission’s definition of geopressured brine and
the current state of technology. The NOPR
requested comments on this matter, but none was
filed.

9 The substantive rulings that the Commission
made previously concerning well determinations
and the qualification under these NGPA section 107
category would also continue to govern.

10 The jurisdictional agencies were from the
following states: Alabama, Colorado, Kansas,

Department of the Interior, Bureau of
Land Management (BLM). All
commentors, without exception,
support the reinstatement of the NGPA
procedures. Most of the commentors,
including DOE and the jurisdictional
agencies, urge the Commission to
extend the determination procedures to
all wells spudded before January 1,
1993, and pre-1993 recompletions so
that all gas eligible for a tax credit may
receive a determination. In addition,
several commentors, assert that the
Commission should allow jurisdictional
agencies to designate new tight
formation areas.

In response to the NOPR’s question,
the jurisdictional agencies filing
comments stated they would make the
initial determinations.? Several
jurisdictional agencies that previously
made NGPA section 107 determinations
did not file comments.12 In its
comments, BLM stated that it does not
have the staffing and budgetary
resources to assume the additional
workload that would result if the
Commission extends the procedures to
all eligible wells and permits
jurisdictional agencies to designate new
tight formations. Some commentors
urged the Commission to adopt revised
procedures to ease the burden of
implementing the reinstated review
process.

III1. Discussion

In this final rule, the Commission is
reinstating its well determination
review procedures in order to allow
producers to obtain the Section 29 tax
credit. This is consistent with Congress’
desire to encourage, enhance, and
expand the United States’ natural gas
supply base by allowing legitimately
qualified producers to receive a tax
credit associated with developing and
producing gas from formations and
wells that otherwise might not have
been available to supply consumers. In
the NOPR, the Commission explained
the legal authority for reinstating the
well determination review procedures
to allow producers to obtain the Section
29 tax credit despite the repeal of NGPA
section 503 by the Wellhead Decontrol
Act. This authority has not been
questioned by any commentor, and all
commentors support reinstatement of

Kentucky, Louisiana, Michigan, New Mexico, New
York, Ohio, Oklahoma, Texas, Virginia, West
Virginia, and Wyoming.

11 Michigan simply stated it is willing to make the
necessary determinations on post-January 1, 1993
recompletions.

12 Those not filing comments were Arkansas,
California, Illinois, Indiana, Mississippi, Montana,
Nebraska, North Dakota, Pennsylvania, South
Dakota, Tennessee, and Utah.

the well determination review
procedures. However, the extent of the
review process was subject to extensive
comment, which the Commission will
now address.

1. Should the review process be limited
to post-January 1, 1993 recompletions?

In the NOPR the Commission
proposed not to accept determinations
with respect to either initial
completions in wells spudded before
January 1, 1993, or any pre-1993
recompletions. The Commission stated
that in Order No. 539, the Commission
established deadlines for filing
applications involving wells that were
spudded and/or recompleted prior to
January 1, 1993, and the time has long
passed when those applications should
have been filed. Also, the NOPR stated
that in a petition filed by a number of
producers requesting the Commission to
reinstate the NGPA section 503 well
category procedures, the producers had
not requested that the Commission
accept determinations with regard to
wells spudded or recompleted before
January 1, 1993.

In their comments, parties have urged
that the proposal not be so limited. The
commentors maintain that the reasons
stated in the NOPR do not present a
valid basis for limiting the review
process to post-January 1, 1993
recompletions. They assert that the fact
that the deadline set by the Commission
for submitting determinations for pre-
January 1, 1993 drilling activity has
passed should not bar producers from
seeking to obtain the tax credit.
Moreover, they argue that there are
many reasons why the Commission’s
April 1994 deadline for jurisdictional
agencies to file determinations with
respect to pre-January 1, 1993 drilling
activity may not have been met.

Commentors state that the Order No.
539 deadlines were imposed because
the Commission assumed that the
Section 29 tax credit would not be
available for wells originally drilled
before January 1, 1993, that were
recompleted after that date.?3 Thus, the
Commission had concluded that it
needed to go out of the business of
making well determinations by a time
certain. Moreover, it was assumed that
the fact that the Commission would not
process well determinations did not
mean that the Section 29 tax credit
could not be obtained by the producer.
Commentors assert that those reasons
for the April 30, 1994 deadline are no
longer valid because the IRS in Revenue
Ruling 93-54 allowed certain

13FERC Stats & Regs., Regulations Preamble
1991-1996 30, 940 n.41 at 30, 488.
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recompletions performed after January
1, 1993, to qualify for the tax credit, and
True Oil requires the NGPA section 503
procedures to be followed to obtain the
tax credit.

Commentors also assert that there
were a number of reasons producers did
not meet the April 30, 1994 deadline
established in the Order No. 539 series.
They contend that there was some
question at the time as to what the
consequences were of not meeting the
Commission’s deadline. This was
especially true after the IRS issued
Revenue Ruling 93-54, which permitted
the tax credit for post-January 1, 1993
recompletions. In addition, as DOE
explained, there was a large amount of
drilling activity which occurred prior to
the close of the drilling window on
December 31, 1992. This inevitably led
to some oversights on the part of
producers, or it simply made the
deadline impossible to meet. In
addition, subsequent purchasers of pre-
1993 wells may not have been aware of
the filing deadlines imposed by the
Commission in Order No. 539.

We explained in the NOPR, and no
one has contested, that the Commission
has continuing authority to process
NGPA section 503 determinations to
allow producers to qualify for the
Section 29 tax credit. In light of this
authority, the Commission finds merit
in commentors’ request that the
Commission reinstate the NGPA section
503 well category determination
procedure for most pre-January 1, 1993
drilling activity, as well as post-January
1, 1993 recompletions, where necessary
to allow a producer to qualify for the
Section 29 tax credit. We will not
reinstate the NGPA section 503 well
category determination procedure for
pre-January 1, 1980 completions
because the gas produced from such
completions is not eligible for the
Section 29 tax credit.

The Commission did not impose any
deadline on filing requests for
determinations, nor a deadline for
submitting the determinations by the
jurisdictional agency, until the
decontrol of wellhead sales. The
Commission then set deadlines only as
a means of implementing the complete
termination of the well category
determination program. Now that the
Commission is reinstating that program
so that producers can obtain the Section
29 tax credit, there is no basis to decline
to process well category determination
for pre-January 1, 1993 drilling activity
while processing determinations for
post-January 1, 1993 recompletion
drilling activity. Section 29 allows a
credit if the producer obtains the section
503 determination. The Commission has

the authority to make the section 503
determination. Therefore, the
Commission concludes it should
process determinations for any well that
could qualify for a Section 29 tax credit,
regardless of when the drilling activity
occurred, as long as it meets the
requirements of section 29 of the Code.
We will not reinstate the NGPA section
503 well category determination
procedure for pre-January 1, 1980
completions because the gas produced
from such completions is not eligible for
the Section 29 tax credit.

Accordingly, except for gas produced
from a pre-January 1, 1980 completion,
the Commission will modify the
proposed rule, and will apply the
section 503 review process to wells
drilled and spudded, and recompletions
commenced prior to December 31, 1992,
as well as to post-January 1, 1993
recompletions.14

2. Should The Designation of New Tight
Formation Areas be Permitted?

Before a specific well can obtain a
tight formation determination, a portion
of the formation into which the well is,
or will be completed, must be
designated as a tight formation by a
jurisdictional agency, which
determination is also subject to
Commission review. After a field is
designated as a tight formation,
applications with respect to
completions in specific wells in the
designated tight formation can be
filed.15

In the NOPR, the Commission stated
that the Commission was not proposing
any regulations that would allow a
jurisdictional agency to designate
additional tight formations. The
Commission explained that to permit
the designation of additional tight

14 We note that a new determination will not be
required for some recompletions involving
Devonian shale gas if there is a prior determination
covering the entire gross Devonian age stratigraphic
interval penetrated by the wellbore. The
Commission will view all natural gas produced
from a well to have been previously qualified as
Devonian shale production if: (1) The well
previously received an affirmative Devonian shale
determination that was not reversed or remanded
by the Commission; and (2) that determination was
based on a gamma ray index test for non-shale
footage that spans the entire gross Devonian age
stratigraphic interval. In such cases, the
Commission sees no reason to re-affirm what has
already been established, i.e., that any gas produced
from the gross Devonian age stratigraphic interval
penetrated by such well qualifies as natural gas
produced from Devonian shale within the meaning
of section 107(c)(4) of the NGPA.

15 The Commission originally designated tight
formation areas by rule making and listed approved
tight formations in § 271.703 of the Commission’s
regulations, but after the decision in Williston Basin
Interstate Pipeline Co. v. FERC, 816 F.2d 816 (D.C.
Cir. 1987), the Commission followed the procedures
under NGPA section 503.

formations would require the
Commission to review extensive
geologic data, which could place an
undue burden on the Commission.’¢ In
addition, the Commission noted that it
appeared likely that most producing
formations that qualify as tight
formations have already been
designated as such.

A number of commentors, including
two jurisdictional agencies, urge that the
Commission should permit the
designation of additional tight formation
areas. They assert that the reasons stated
in the NOPR for not doing so, do not
justify denying the tax credit that
producers would be entitled to from
production in these areas.

Commentors argue that, contrary to
the contention that most tight formation
areas have already been designated,
there are numerous additional tight
formation areas that could qualify for
the tax credit. Specifically, Texas makes
reference to proceedings in the State of
Texas that resulted in 357 additional
tight formation designations covering
thousands of acres.

Commentors also assert that the
concern about placing an undue burden
on the Commission does not justify
denying producers the ability to obtain
the tax credit that Congress provided
for. Moreover, new and revised
procedures could be adopted by the
Commission to lessen the expected
workload from the new filings.

For the same reasons we have
concluded to allow the review process
for wells drilled and spudded, and
recompletions commenced prior to
December 31, 1992, as well as to the
post-January 1, 1993 recompletions, we
will also permit the designation of new
tight formations. As explained above,
the Commission has been authorized to
carry out the NGPA section 503 well
category determination procedure so
producers can obtain the section 29 tax
credit for qualifying gas. Permitting the
designation of new tight formations is
consistent with, and furthers Congress’
purpose in establishing the Section 29
tax credit to encourage domestic natural
gas production.

On balance, the Commission
concludes that it should permit the
designation of new tight formations.
Therefore, the regulations are being
amended to include procedures for
designating new tight formations and
the information required to support
such designation. In its comments, BLM
stated that permitting the designation of
new tight formations would result in “a
substantial administrative burden” to it.

16 FERC Stats. & Regs. Proposed Regulations
132,549 at 33,897.
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The Commission will address this, and
other procedural matters in the next
section.

3. Procedural Matters

Commission staff, by letter, notified
all jurisdictional agencies that
previously made determinations for gas
that qualified for Section 29 tax credits
of the NOPR, and requested them to
advise the Commission as to whether
they would be willing to make
determinations again. The fourteen
jurisdictional agencies that filed
comments, responded that they would
make the determinations. Several other
jurisdictional agencies that previously
made Section 107 determinations did
not respond to staff’s letter. However,
this will not preclude them from
submitting determinations when this
rule becomes effective.

In addition, BLM indicated it would
not have appropriate staff resources to
make determinations if the
determination procedures were
expanded to include all wells and new
tight formation areas. BLM suggests that
the Commission could provide
resources since the Commission
proposes to collect a fee, or the industry
could fund a position in BLM’s office.
BLM, also has proposed that the section
503 procedures ‘“‘be radically
streamlined to minimize the technical
review process and jurisdictional
agency involvement,” and seems to
suggest that the Commission use BLM’s
Automated Fluid Minerals Support
System to make the determinations.

The NOPR stated that NGPA section
503 requires the jurisdictional agencies
to make an initial well category
determination, unless, as permitted by
section 503(c)(2), the Commission enters
into an agreement with a State or
Federal agency under which the
Commission would make the
determinations that would otherwise be
made by that agency. The NOPR stated
that the Commission intended not to
exercise its discretion to enter into any
such agreement 17 because the
Commission’s role in the producing area
has virtually been eliminated, and
consequently the Commission’s
resources in this area have been
substantially reduced.

In its comments, Equitable Production
Company (Equitable) asserts that the
Commission does not have the
discretion to determine that it will not
make determinations if the
jurisdictional agencies decline to do so.
The Commission disagrees, because
NGPA section 503(c)(2) permits waiver

17 FERC Statutes & Regulations, Proposed
Regulations { 32,549 at 33,897.

of the jurisdictional agency’s authority
to make the initial determination only if
the Commission agrees to enter into a
written agreement with the
jurisdictional agency wherein the
Commission agrees to make the initial
determination.’® Since the NGPA makes
Commission performance of initial
determinations contingent on the
Commission’s agreement to do so, the
Commission clearly has the discretion
to refuse to agree. Given its limited
resources in this area, the Commission
cannot undertake to perform the initial
review of producer applications of well
category determinations, and must rely
on the jurisdictional agencies to perform
this function. Accordingly, the
Commission concludes that it will not
accept applications for determinations
from producers if the applicable
jurisdictional agency has not agreed to
make determinations.?® As to the BLM’s
concerns, BLM may wish to consider
entering into an agreement with the
applicable state jurisdictional agencies
that would provide that the state
jurisdictional agency will be responsible
for determinations involving Federal
lands in that state. The previous
regulations provided for this, and the
NOPR proposed to reinstate this
provision. Further, the filing fee under
the Commission’s regulations does not
preclude BLM from collecting a separate
fee to recover its costs of processing the
well determination applications.

The Commission has reviewed the
coal seam, Devonian shale, and tight
formation gas well certification
requirements of the State of Texas
Severance Tax Incentive for High Cost
Gas program, as set forth under
§§3.101(e)(3), (4), and (5) of Railroad
Commission Statewide Rule 101. We
find those filing requirements provide
virtually the same documentation and
evidentiary support for those
certifications that we are requiring for a
coal seam gas, Devonian shale, or tight
formation gas determination under the
NGPA. Accordingly, Texas may utilize
the documents and information filed
pursuant to Railroad Commission Rule
101 to satisfy the corresponding filing
requirements for a well category
determination under the NGPA.
However, all applicants whose
applications for determinations rely
upon such documents and information
must provide Texas with appropriate

18 The Joint Explanatory Statement of the
Committee on Conference explained that waiver
under section 503 (c)(2) will take place only “if the
Commission agrees’’ to make the determination. I
FERC Stats. & Regs. ] 3101 at 3142.

19 The Commission did not enter into any such
waiver agreement when the prior regulations were
in effect.

oath statements and Form 121 required
under the NGPA regulations. Texas, in
turn, must include this material with
the notice of determination that Texas
files with the Commission.

Texas and the Producer Coalition
propose significant procedural changes
in the review of new tight formations.
Texas notes that it has approved 357
tight formation designations since 1993
under its “‘State of Texas Severance Tax
Incentive for High Cost Gas program”
(under RRC Statewide Rule 101). In
contrast, 172 tight formation
designations in Texas were approved
before 1993 under the NGPA
procedures. Texas asserts the
Commission should accept these area
designations because the requirements
under RRC Statewide Rule 101 are
equivalent to the Commission’s
requirements for tight formations. Texas
also asserts the Commission should
accept any determinations it makes in
the future under its Rule 101. The
Producer Coalition urges the
Commission to allow jurisdictional
agencies to designate additional tight
formations without Commission review.

In order to qualify as a tight
formation, a formation must meet
guidelines for permeability and
stabilized flow ratio. The Commission
clarified these guidelines in Order No.
539.20 The Commission understands
that in designating tight formations,
Texas uses the geometric mean or
median values to satisfy the 0.1
millidarcy (md) in-situ permeability and
maximum allowable pre-stimulation
stabilized flow rate requirements under
Texas’ program. This conflicts with the
Commission’s use of the arithmetic
mean to determine if formations meet
the Order No. 539 guidelines for
permeability and stabilized flow rates .
The Commission found that using
median or geometric mean averaging
hides “sweet spots” which allows areas
that do not meet the qualifications to be
designated as tight formations.
Accordingly, the Commission rejects
Texas’ proposal that the Commission
accept Texas’ designation of new tight
formations under RRC Statewide Rule
101.

The Commission also rejects the
Producer Coalition’s suggestion that the
Commission accept all tight formation
designations by jurisdictional agencies
without any Commission review.
Therefore, the previously existing
review process will be reinstated.

Vastar Resources, Inc. (Vastar) a large
independent oil and natural gas
company, like most commentors,

20 FERC Stats.& Regs., Regulations Preambles
1991-1996 I 30,940 (1992).
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requests the Commission to broaden the
scope of the reinstated well
determination process to include any
and all wells that otherwise qualify for
the section 29 tax credit, regardless of
circumstances. However, its request
goes beyond what other commentors
have requested.

First, it requests that a post-1992
replacement well should be included
within the scope of the reinstated
determination process. By replacement
well, Vastar refers to the situation where
a qualified section 29 well stops
producing for mechanical reasons and
cannot be economically sidetracked,
and the producer may be able to drill a
replacement well. On its face, the
request is contrary to the statutory
requirement that the well must be
drilled or spudded before December 31,
1992. The Commission is unaware of
any L.R.S. ruling that such a
“replacement” well could receive the
Section 29 tax credit. Thus, the
“replacement” well does not present the
same situation as a post-December 31,
1992 recompletion since the IRS has
ruled on recompletions in Revenue
Ruling 93-54. Vastar also requests the
Commission to include wells drilled
prior to 1993 where production did not
begin prior to January 1, 1993. However,
since the final rule expands the eligible
class to all wells that could qualify for
the Section 29 tax credit there is no

need to make a special provision for this
type of well.

Finally, as we stated in the NOPR,
since the Section 29 tax credit is now
scheduled to end on December 31, 2002,
the reinstatement of the well
determination review procedures will
remain effective until the later of June
30, 2003, or six months after the tax
credit is no longer available for
production from any well should
Congress further extend the tax credit.

IV. Environmental Statement

The Commission excludes certain
actions not having a significant effect on
the human environment from the
requirement to prepare an
environmental assessment or an
environmental impact statement. Since
the final rule reinstates regulations that
were previously in effect, and does not
substantially change the effect of the
underlying legislation or the regulations
being revised, it falls under the
exclusion in {380.4 (a)(2)(ii) of the
Commission’s regulations.2? In the
NOPR, the Commission expressed this
view, and none of the comments
questioned this position. Accordingly,
no environmental consideration is
necessary.

V. Information Collection Statement

The Office of Management and
Budget’s (OMB) regulations in 5 CFR

1320.11 require that it approve certain
reporting and recordkeeping
requirements (collections of
information) imposed by an agency.
Upon approval of a collection of
information, OMB will assign an OMB
control number and an expiration date.
Respondents subject to the filing
requirements of this Rule will not be
penalized for failing to respond to these
collections of information unless the
collections of information display a
valid OMB control number.

The collections of information related
to the subject of this final rule fall under
FERC Form No. 121, Applications for
Maximum Lawful Price under the
Natural Gas Policy Act of 1978 (OMB
Control No. 1902—-0038) and FERC-568
Well Category Determinations (OMB
Control No. 1902—-0112). Under this
Final Rule, the overall burden of filing
will be increased as the Commission is
expanding the number of wells that will
be eligible for the Section 29 tax credit.
Therefore, the Commission is revising
its initial burden estimates as stated in
the NOPR on the number of applications
it anticipates it will receive from 1800
to 2400. The Section 29 tax credit is
scheduled to expire on December 31,
2002.

The burden estimates for complying
with this final rule are as follows:

: No. of No. of Hours per | Total annual

Data collection respondents | responses response hours
FERC Form 121 2400 1 .25 600
FERGCA568 ... ittt ettt ettt b ettt n 2400 1 6.01 14,424

The total annual hours for collection (including recordkeeping) is estimated to be: 15,024 hours.
The average annualized cost for all respondents is projected to be the following:

. Annualized costs :
Data collection ig?,g?ﬂt'_zfd (?oaspt_s (operations & Total gggttéallzed
p maintenance)
Ll = O o o I I $32,176 $0.00 $32,176
FERGC=568 ...ttt s 773,522 0.00 773,522

The total annualized costs for collection
is estimated to be: $805,698. Cost per
respondent = (Form 121, $13.41),
(FERC-568, $ 322.00).

The Commission received forty four
comments on the proposed rule, but
none on its reporting burden or cost
estimates. The Commission’s responses
to the comments are being addressed
elsewhere in this rule. Further, we note
that, as required under OMB’s
regulations, the Commission submitted
the NOPR for OMB review. OMB took
no action on the NOPR. However, in

2118 CFR 380.4(a)(2)(ii).

response, OMB stated that the
Commission should resubmit its
information collection request when it
takes final action.

Interested persons may obtain
information on the reporting
requirements by contacting the Federal
Energy Regulatory Commission, 888
First Street, NE, Washington, DC 20426
[Attention: Michael Miller, Office of the
Chief Information Officer, CI-1, Phone:
(202) 208-1415, fax: (202) 208—2425, e-
mail mike.miller@ferc.fed.us] or send
comments to the Office of Management

and Budget [Attention: Desk Officer for
the Federal Energy Regulatory
Commission]. The Desk Officer can be
reached at (202) 395-3087, fax: 395—
7285.

VI. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601-612, requires rulemakings
to contain either a description and
analysis of the effect that the proposed
rule will have on small entities or a
certification that the rule will not have
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a significant economic impact on a
substantial number of small entities.
In Mid-Tex Elec. Coop. v. FERC, 773
F.2d 327 (D.C. Cir. 1985), the court
found that Congress, in passing the
RFA, intended agencies to limit their
consideration ““‘to small entities that
would be directly regulated” by
proposed rules. Id. at 342. The court
further concluded that “the relevant
‘economic impact’ was the impact of
compliance with the proposed rule on
regulated small entities.” Id. at 342.
The final rule reinstates regulations
that were previously in effect, and
would enable entities to obtain Internal
Revenue Code Section 29 tax credits.
The Commission certifies that this
proposed rule will not have a significant
adverse economic impact upon a
substantial number of small entities.

VII. Effective Date

These regulations become effective
September 25, 2000. The Commission
has determined, with the concurrence of
the Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this rule is a ““major rule” as
defined in Section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996.22 The Commission
will submit the rule to both houses of
Congress and the Comptroller General
prior to its publication in the Federal
Register.

VIIIL. Document Availability

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://
www.ferc.fed.us) and in FERC’s Public
Reference Room during normal business
hours (8:30 a.m. to 5:00 p.m. Eastern
time) at 888 First Street, NE, Room 2A,
Washington, DC 20426.

From FERC’s Home Page on the
Internet, this information is available in
both the Commission Issuance Posting
System (CIPS) and the Records and
Information Management System
(RIMS).

—CIPS provides access to the texts of
formal documents issued by the
Commission since November 14,
1994.

—CIPS can be accessed using the CIPS
link or the Energy Information Online
icon. The full text of this document
will be available on CIPS in ASCII
and WordPerfect 8.0 format for
viewing, printing, and/or
downloading.

225 U.S.C. 804(2).

—RIMS contains images of documents
submitted to and issued by the
Commission after November 16, 1981.
Documents from November 1995 to
the present can be viewed and printed
from FERC’s Home Page using the
RIMS link or the Energy Information
Online icon. Descriptions of
documents back to November 16,
1981, are also available from RIMS-
on-the-Web; requests for copies of
these and other older documents
should be submitted to the Public
Reference Room.

User assistance is available for RIMS,
CIPS, and the Website during normal
business hours from our Help line at
(202) 208-2222 (E-Mail to
WebMaster@ferc.fed.us) or the Public
Reference at (202) 208—1371 (E-Mail to
public.referenceroom@ferc.fed.us).

During normal business hours,
documents can also be viewed and/or
printed in FERC’s Public Reference
Room, where RIMS, CIPS, and the FERC
Website are available. User assistance is
also available.

List of Subjects
18 CFR. Part 270

Natural gas, Price controls, Record
and recordkeeping requirements.

18 CFR Part 375

Authority delegations (Government
agencies), Seals and insignia, Sunshine
Act.

18 CFR Part 381

Natural gas, Reporting and
recordkeeping requirements.
By the Commission.

Linwood A. Watson, Jr.,
Acting Secretary.

In consideration of the foregoing, the
Commission amends Chapter I, Title 18,
of the Code of Federal Regulations, as
follows:

1. The heading of Subchapter H is
revised and part 270 is added to read as
follows:

Subchapter H—Procedures Governing
Determinations for Tax Credit Purposes

PART 270—DETERMINATION
PROCEDURES

Subpart A—General Definitions

Sec.
270.101 General definitions

Subpart B—Determinations by
Jurisdictional Agencies

270.201 Applicability

270.202 Definition of determination

270.203 Determinations by jurisdictional
agencies

270.204 Notice to the Commission

Subpart C—Requirements for Filing with

Jurisdictional Agencies

270.301 General requirements

270.302 Occluded natural gas produced
from coal seams

270.303 Natural gas produced from
Devonian shale

270.304 Tight formation gas

270.305 Determination of tight formation
areas

270.306 Devonian shale wells in Michigan

Subpart D—Identification of State and
Federal Jurisdictional Agencies

270.401 Jurisdictional agency

Subpart E—Commission Review of

Jurisdictional Agency Determinations

270.501 Publication of notice from
jurisdictional agency

270.502 Commission review of final
determinations

270.503 Protests to the Commission

270.504 Contents of protests to the
Commission

270.505 Procedure for reopening
determinations

270.506 Confidentiality

Authority: 15 U.S.C. 717-717w, 3301 et.
seq.; 42 U.S.C. 7101 et seq.; EO 12009, 3 CFR
1978 Comp., p. 142.

Subpart A—General Definitions

§270.101 General definitions.

(a) NGPA definitions. Terms defined
in the Natural Gas Policy Act of 1978
(NGPA) will have the same meaning for
purposes of this subchapter as they have
under the NGPA, unless further defined
in this subchapter.

(b) Subchapter H definitions. For
purposes of this part:

(1) NGPA means the Natural Gas
Policy Act of 1978.

(2) Surface location means the point
on the Earth’s surface from which
drilling of a well is commenced except
that in the case of a well drilled in
permanent surface waters, ““‘the Earth’s
surface” means the mean elevation of
the surface of the water.

(3) Jurisdictional agency means the
state or federal agency identified in
§270.401.

(4) Tight formation gas means natural
gas that a jurisdictional agency has
determined to be produced from a
designated tight formation.

(5) Designated tight formation means
the portion of a natural gas bearing
formation that was:

(i) Designated as a tight formation by
the Commission, pursuant to section
501 of the NGPA, or

(ii) Determined to be a tight formation
pursuant to section 503 of the NGPA.

(6) Occluded natural gas produced
from coal seams means naturally
occurring natural gas released from
entrapment from the fractures, pores
and bedding planes of coal seams.
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(7) Natural gas produced from
Devonian shale means natural gas
produced from fractures, micropores
and bedding planes of shales deposited
during the Paleozoic Devonian Period.

(8) Shales deposited during the
Paleozoic Devonian Period can be
defined as either:

(i) The gross Devonian age
stratigraphic interval encountered by a
well bore, at least 95 percent of which
has a gamma ray index of 0.7 or greater;
or

(ii) One continuous interval within
the gross Devonian age stratigraphic
interval, encountered by a well bore, as
long as at least 95 percent of the
selected Devonian shale interval has a
gamma ray index of 0.7 or greater (but
if the interval selected is more than 200
feet thick, the bottom and top 100 foot
portions must meet the five percent test
independently).

(9) Gamma ray index means when
measuring the Devonian age
stratigraphic interval, the gamma ray
index at any point is to be calculated by
dividing the gamma ray log value at that
point by the gamma log value at the
shale base line established over the
entire Devonian age interval penetrated
by the well bore.

(10) Mcf means one thousand cubic
feet of natural gas at 60 degrees
Fahrenheit under a pressure equivalent
to that of 30.00 inches of mercury at 32
degrees Fahrenheit, under standard
gravitational force (980.665 centimeters
per second squared).

(11) Data well means a well for which
permeability and/or pre-stimulation
production rate data are available for a
pay section in the formation for which
a tight formation designation is being
sought.

Subpart B—Determinations by
Jurisdictional Agencies

§270.201 Applicability.

(a) This part applies to determinations
of jurisdictional agencies for tight
formation gas, occluded natural gas
produced from coal seams, and natural
gas produced from Devonian shale that
is produced through:

(1) A well the surface drilling of
which began after December 31, 1979,
but before January 1, 1993;

(2) A recompletion commenced after
January 1, 1993, in a well the surface
drilling of which began after December
31, 1979, but before January 1, 1993; or

(3) A recompletion commenced after
December 31, 1979, but before January
1, 1993, where such gas could not have
been produced from any completion
location in existence in the well bore
before January 1, 1980.

(b) This part also applies to
determinations of jurisdictional
agencies that designate a formation, or
portion thereof, as a tight formation.

§270.202 Definition of determination.

For purposes of this subpart, a
determination has been made by a
jurisdictional agency when such
determination is administratively final
before such agency.

§270.203 Determinations by jurisdictional
agencies.

A jurisdictional agency must make
determinations to which this part
applies in accordance with procedures
applicable to it under the law of its
jurisdiction for making such
determinations or for making
comparable determinations.

§270.204 Notice to the Commission.

Within 15 days after making a
determination under this part, the
jurisdictional agency must give written
notice of the determination to the
Commission. The notice must include
the following:

(a) A list of all participants in the
proceeding as well as any persons who
submitted or who sought an opportunity
to submit written comments (whether or
not such persons participated in the
proceeding);

(b) A statement indicating whether
the matter was opposed before the
jurisdictional agency;

(c) A copy of the application together
with a copy or description of all other
materials upon which the jurisdictional
agency relied in the course of making
the determination, together with any
information which may be inconsistent
with the determination.

(d) An explanatory statement,
including appropriate factual findings
and references, which is sufficient to
enable a person examining the notice to
ascertain the basis for the determination
without reference to information or data
not contained in the notice.

Subpart C—Requirements for Filings
With Jurisdictional Agencies

§270.301 General requirements.

(a) An application for determination
may be filed with the jurisdictional
agency and signed by any person the
jurisdictional agency designates as
eligible to make filings with respect to
the well for which the application is
made.

(b) The documents required by this
subpart are the minimum required in
support of a request for a determination.
The jurisdictional agency may require
additional support as it deems
appropriate, and may more specifically

identify the documents indicated as the
minimum required.

(c) Each applicant must pay the fee
prescribed in § 381.401 of this chapter.
The applicant will be billed annually by
the Commission for each jurisdictional
agency determination received by the
Commission. The applicant must submit
the fee, or petition for waiver pursuant
to § 381.106 of this chapter, within 30
days following the billing date.

§270.302 Occluded natural gas produced
from coal seams.

A person seeking a determination that
natural gas is occluded natural gas
produced from coal seams must file an
application with the jurisdictional
agency which contains the following
items:

(a) FERC Form No. 121;

(b) All well completion reports.

(c) A radioactivity, electric or other
log which will define the coal seams.

(d) Evidence to establish that the
natural gas was produced from a coal
seam;

(e) A statement by the applicant,
under oath, that gas is produced from a
coal seam through:

(1)) A well the surface drilling of
which began after December 31, 1979,
but before January 1, 1993;

(ii) A recompletion commenced after
January 1, 1993, in a well the surface
drilling of which began after December
31, 1979, but before January 1, 1993; or

(iii) A recompletion that was
commenced after December 31, 1979 but
before January 1, 1993, where such gas
could not have been produced from any
completion location in existence in the
well bore before January 1, 1980; and

(2) The applicant has no knowledge of
any information not described in the
application which is inconsistent with
his conclusion.

§270.303 Natural gas produced from
Devonian shale.

A person seeking a determination that
natural gas is produced from Devonian
shale shall file an application with the
jurisdictional agency which contains the
following items:

(a) FERC Form No. 121;

(b) All well completion reports;

(c) A gamma ray log with
superimposed indications of the shale
base line and the gamma ray index of
0.7 over the Devonian age stratigraphic
section designated pursuant to
§270.101(b)(8);

(d) A reference to a standard
stratigraphic chart or text establishing
that the producing interval is a shale of
Devonian age; and

(e) A sworn statement:

(1) Calculating the percentage of
footage of the producing interval which
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is not Devonian shale as indicated by a
Gamma ray index of less than 0.7;

(2) Demonstrating that the percentage
of potentially disqualifying non-shale
footage for the stratigraphic section
selected is equal to or less than 5
percent of the Devonian stratigraphic
age interval designated pursuant to
§270.101(b)(7);

(3) Attesting that the natural gas is
being produced from Devonian shale
through:

(i) A well the surface drilling of which
began after December 31, 1979, but
before January 1, 1993;

(ii) A recompletion commenced after
January 1, 1993, in a well the surface
drilling of which began after December
31, 1979, but before January 1, 1993; or

(iii) A recompletion that was
commenced after December 31, 1979 but
before January 1, 1993, where such gas
could not have been produced from any
completion location in existence in the
well bore before January 1, 1980; and

(4) Attesting that the applicant has no
knowledge of any information not
described in the application which is
inconsistent with his conclusion.

§270.304 Tight formation gas.

A person seeking a determination that
natural gas is tight formation gas must
file with the jurisdictional agency an
application which contains the
following items:

(a) FERC Form No. 121;

(b) All well completion reports;

(c) A map that identifies the surface
location of the well and the completion
location in the well in the designated

tight formation, along with the
geographic boundaries of the designated
tight formation, or a location plat
identifying the surface location of the
well and the completion location in the
designated tight formation, along with a
list of the tract (or tracts) of land that
comprise the designated tight formation;

(d) A complete copy of the well log,
including the log heading identifying
the designated tight formation
stratigraphically; and

(e) A statement by the applicant,
under oath, that:

(1) The natural gas is being produced
from a designated tight formation
through:

(i) A well the surface drilling of which
began after December 31, 1979, but
before January 1, 1993;

(ii) A recompletion commenced after
January 1, 1993, in a well the surface
drilling of which began after December
31, 1979, but before January 1, 1993; or

(iii) Through a recompletion that was
commenced after December 31, 1979 but
before January 1, 1993, where such gas
could not have been produced from any
completion location in existence in the
well bore before January 1, 1980; and

(2) The applicant has no knowledge of
any information not described in the
application which is inconsistent with
his conclusion.

§270.305 Determination of tight formation
areas.

(a) General requirement. A
jurisdictional agency determination
designating a portion of a formation as
a tight formation must be made in the

form and manner prescribed in this
subpart.

(b) Guidelines for designating tight
formations. A jurisdictional agency
determination designating a portion of a
formation as a tight formation must be
made in accordance with the following
guidelines:

(1) Within the geographic boundaries
of the portion of the formation being
recommended for tight formation
designation, the estimated in situ gas
permeability, throughout the pay
section, is expected to be 0.1 millidarcy
(md) or less. The expected in situ
permeability is to be determined
through an arithmetic mean averaging of
the known permeabilities obtained from
the wells that penetrate, and have a pay
section in, such portion of such
formation.

(2) Within the geographic boundaries
of the portion of the formation being
recommended for tight formation
designation, the stabilized production
rate of natural gas, against atmospheric
pressure, of wells completed for
production in such portion of such
formation, without stimulation, is not
expected to exceed the production rate
determined in accordance with the table
in this paragraph (b)(2). Such expected
stabilized, pre-stimulation production
rate is to be determined through an
arithmetic mean averaging of the known
stabilized, pre-stimulation production
rates obtained from the wells that
penetrate, and have a pay section in,
such portion of such formation.

If the average depth to the top of the formation (in feet) The maximum al-

lowable production

but d . raz_te l(\)/lf ?atura:jl gzsls
ut does no in Mcf per da

exceeds— oo ls | Un Met per day)

may not exceed—

1,000 44

1,500 51

2,000 59

2,500 68

3,000 79

3,500 91

4,000 105

4,500 122

5,000 141

5,500 163

6,000 188

6,500 217

7,000 251

7,500 290

8,000 336

8,500 388

9,000 449

9,500 519

10,000 600

10,500 693

11,000 802

11,500 927

12,000 1,071

12,500 1,238
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If the average depth to the top of the formation (in feet) The maximum al-
lowable production

rate of natural gas

but does not (in Mcf per day)
exceeds— exceod—

may not exceed—

13,000 1,432

13,500 1,655

14,000 1,913

14,500 2,212

15,000 2,557

(c) Notice to the Commission. Any
jurisdictional agency making a
determination that a formation, or
portion thereof, qualifies as a tight
formation will provide timely notice, in
writing, of such determination, to the
Commission. Such notice shall include
the following to substantiate the
jurisdictional agency’s findings:

(1) Geological and geographical
descriptions of the formation, or portion
thereof, which is determined to qualify
as a tight formation; and (2)

Geological and engineering data to
support the determination, including
(but not limited to):

(i) A map of the area for which a tight
formation determination is being sought
that clearly locates and identifies all
data wells and all dry holes that
penetrate the subject formation and all
wells that are currently producing from
the subject formation.

(ii) A well-by-well table of each in
situ permeability value (in millidarcies),
pre-stimulation stabilized production
rate (in Mcf per day), and depth to the
top of the formation (in feet) for each
well, and the arithmetic mean of each
set of data.

(iii) For any data that the
jurisdictional agency excludes from the
above calculations, a statement
explaining why the data was excluded.

(iv) The underlying well test, well
logs, cross-sections, or other data
sources, and all calculations performed
to derive the formation tops,
permeability values, and pre-
stimulation stabilized production rates
shown in the well-by-well table.

(v) Any other information that the
jurisdictional agency deems relevant
and/or that the jurisdictional agency
relied upon in making its determination.

§270.306 Devonian shale wells in
Michigan.

A person seeking a determination that
natural gas is being produced from the
Devonian Age Antrim shale in Michigan
shall file an application that contains
the following items:

(a) FERC Form No. 121;

(b) All well completion reports;

(c) A gamma ray log from the closest
available well bore (producing or dry

hole) that is within a one mile radius of
the well for which a determination is
sought, with superimposed indications
of:

(1) The shale base line and the gamma
ray index of 0.7 over the Devonian age
stratigraphic section penetrated by the
well bore; and

(2) The boundary between the Antrim
shale and the overlying formation (Berea
Sandstone, Ellsworth, Bedford, or
Sunbury shales, or their equivalents);

(d) A location plat showing the well
for which the determination is sought
and the well for which a gamma ray log
has been filed;

(e) A mud log from the well for which
the determination is sought, with a
detailed description of samples taken
from 10-foot, or less, intervals through-
out the Devonian age stratigraphic
section penetrated by the well bore;

(f) A driller’s log, or similar report,
from the well for which the
determination is sought, indicating the
general characteristics of the strata
penetrated and the corresponding
depths at which they are encountered
throughout the Devonian age
stratigraphic section penetrated by the
well bore;

(g) A reference to a standard
stratigraphic chart or text establishing
that the producing interval is a shale of
Devonian age; and

(h) A sworn statement:

(1) Calculating the percentage of
footage of the producing interval (or the
Antrim Shale in the event the well is a
dry hole) in the well for which a gamma
ray log was submitted which is not
Devonian shall as indicated by a gamma
ray index of less than 0.7;

(2) Demonstrating that the percentage
of potentially disqualifying non-shale
footage for the Devonian age
stratigraphic section penetrated by the
well bore for which the submitted
gamma ray log is equal to or less than
5 percent;

(3) Attesting that the natural gas is
being produced from the Devonian Age
Antrim shale through:

(i) A well the surface drilling of which
began after December 31, 1979, but
before January 1, 1993;

(ii) A recompletion commenced after
January 1, 1993, in a well the surface
drilling of which began after December
31, 1979, but before January 1, 1993; or

(iii) A recompletion that was
commenced after December 31, 1979 but
before January 1, 1993, where such gas
could not have been produced from any
completion location in existence in the
well bore before January 1, 1980 and

(4) Attesting the applicant has no
knowledge of any information not
described in the application which is
inconsistent with his conclusion.

Subpart D—Identification of State and
Federal Jurisdictional Agencies

§270.401 Jurisdictional agency.

(a) Definition. With respect to a well
the surface location of which is on lands
within the boundaries of a State
(including Federal lands and offshore
State lands), “‘jurisdictional agency”
means the Federal or State agency
having regulatory jurisdiction with
respect to the production of natural gas.

(b) The jurisdictional agency for wells
located on Federal lands in each state
are:

(1) Alabama—Chief, Branch of
Resources, Planning & Protection,
Bureau of Land Management, Eastern
States Office (931), 7450 Boston
Boulevard, Springfield, VA 22153.

(2)(i) Alaska, Anchorage Field
Office—Assistant District Manager for
Mineral Resources, Bureau of Land
Management, 6881 Abbott Loop Road,
Anchorage, AK 99507.

(ii) Alaska, Northern Field Office—
Assistant District Manager for Mineral
Resources, Bureau of Land Management,
1150 University Avenue, Fairbanks, AK
99709.

(3)(i) Arizona, except for the Navaho
and Hopi Indian Reservations—Deputy
State Director for Mineral Resources,
Bureau of Land Management, PO Box
555, Phoenix, AZ 85000-0555.

(ii) Arizona, Navaho and Hopi Indian
Reservations—District Manager, Bureau
of Land Management, Albuquerque
District Office (NGPA), 435 Montano
Road, NE., Albuquerque, NM 87107.

(4) Arkansas—Chief, Branch of
Resources, Planning & Protection,
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Bureau of Land Management, Eastern
States Office (931), 7450 Boston
Boulevard, Springfield, VA 22153.

(5) California, except Naval Petroleum
Reserve No. 1 (Elk Hills) and No. 2
(Buena Vista)—Chief, Branch of Fluid
and Solid Minerals, Bureau of Land
Management, Division of Mineral
Resources (C-920), 2800 Cottage Way,
Suite W-1834, Sacramento, CA 95825.

(6) Colorado—Deputy State Director
for Resource Services, Bureau of Land
Management, Colorado State Office
(CO-930), 2850 Youngfield Street,
Lakewood, CO 80215.

(7) Florida and Georgia—Chief,
Branch of Resources, Planning &
Protection, Bureau of Land
Management, Eastern States Office
(931), 7450 Boston Boulevard,
Springfield, VA 22153.

(8) Idaho—Deputy State Director
Resources and Science, Bureau of Land
Management, Idaho State Office (931),
1387 Vinnell Way, Boise, ID 83709.

(9) Illinois, Indiana, and Iowa—Chief,
Branch of Resources, Planning &
Protection, Bureau of Land
Management, Eastern States Office
(931), 7450 Boston Boulevard,
Springfield, VA 22153.

(10) Kansas—Deputy State Director
for Resource Services, Bureau of Land
Management, Colorado State Office
(CO-931), 2850 Youngfield Street,
Lakewood, CO 80215.

(11) Kentucky, Louisiana, Maryland,
Michigan, Mississippi, and Missouri—
Chief, Branch of Resources, Planning &
Protection, Bureau of Land
Management, Eastern States Office
(931), 7450 Boston Boulevard,
Springfield, VA 22153.

(12) Montana—Chief, Branch of Fluid
and Solid Minerals, Bureau of Land
Management, Division of Mineral
Resources, PO Box 36800, Billings, MT
59107.

(13) Nebraska—Chief, Branch of
Resources, Planning & Protection,
Bureau of Land Management, Eastern
States Office (931), 7450 Boston
Boulevard, Springfield, VA 22153.

(14) Nevada—State Director, Bureau
of Land Management, Nevada State
Office (NV-92000), PO Box 12000,
Reno, NV 89520.

(15)(i) New Mexico, Northern New
Mexico—Field Office Manager, Bureau
of Land Management, Albuquerque
Field Office (NGPA), 435 Montano
Road, NE., Albuquerque, NM 87107.

(ii) New Mexico, Southern New
Mexico—Field Office Manager, Bureau
of Land Management, Roswell Field
Office (NGPA), 2909 West Second
Street, Roswell, NM 88201.

(16) New York and North Carolina—
Chief, Branch of Resources, Planning &

Protection, Bureau of Land
Management, Eastern States Office
(931), 7450 Boston Boulevard,
Springfield, VA 22153.

(17) North Dakota—Chief, Branch of
Fluid Minerals, Bureau of Land
Management, Division of Mineral
Resources, PO Box 36800, Billings, MT
59107.

(18) Ohio—Chief, Branch of
Resources, Planning & Protection,
Bureau of Land Management, Eastern
States Office (931), 7450 Boston
Boulevard, Springfield, VA 22153.

(19)(i) Oklahoma, except the Osage
Reservation—Field Office Manager,
Bureau of Land Management, Tulsa
Field Office (NGPA), 7906 East 33rd
Street, Suite 101, Tulsa, OK 74145.

(ii) Oklahoma, the Osage Reservation
only—Superintendent, Osage Indian
Agency, Bureau of Indian Affairs, U. S.
Department of the Interior, Pawhuska,
OK 74056.

(20) Oregon—Deputy State Director,
Planning, Use, and Protection, Bureau of
Land Management, Oregon State Office,
PO Box 2965, Portland, OR 97208.

(21) Pennsylvania and South
Carolina—Chief, Branch of Resources,
Planning & Protection, Bureau of Land
Management, Eastern States Office
(931), 7450 Boston Boulevard,
Springfield, VA 22153.

(22) South Dakota—Chief, Branch of
Fluid Minerals, Bureau of Land
Management, Division of Mineral
Resources, PO Box 36800 Billings, MT
59107.

(23) Tennessee—Chief, Branch of
Resources, Planning & Protection,
Bureau of Land Management, Eastern
States Office (931), 7450 Boston
Boulevard, Springfield, VA 22153.

(24) (i) Texas, east of the 100th
Meridian—Field Office Manager,
Bureau of Land Management, Tulsa
Field Office (NGPA), 7906 East 33rd
Street, Suite 101, Tulsa, OK 74145.

(ii) Texas, west of the 100th
Meridian—Field Office Manager,
Bureau of Land Management, Roswell
Field Office (NGPA), 2909 West Second
Street, Roswell, NM 88201.

(25) (i) Utah, except for the Navajo
and Hopi Indian Reservations—Deputy
State Director for Natural Resources,
Bureau of Land Management, Utah State
Office (U-930), 324 South State Street,
Suite 301, Salt Lake City, UT 84111.

(ii) Utah, the Navajo and Hopi Indian
Reservations only—Field Office
Manager, Bureau of Land Management,
Albuquerque Field Office (NGPA), 435
Montano Road, NE., Albuquerque, NM
87107.

(26) Virginia—Chief, Branch of
Resources, Planning & Protection,
Bureau of Land Management, Eastern

States Office (931), 7450 Boston
Boulevard, Springfield, VA 22153.

(27) Washington—Deputy State
Director for Mineral Resources, Bureau
of Land Management, Oregon State
Office, PO Box 2965, Portland, OR
97208.

(28) West Virginia—Chief, Branch of
Resources, Planning & Protection,
Bureau of Land Management, Eastern
States Office (931), 7450 Boston
Boulevard, Springfield, VA 22153.

(29) (i) Wyoming, excluding Naval
Petroleum Reserve No. 3 (Teapot Dome)
Casper Field Office—Field Office
Manager, Bureau of Land Management,
1701 East E Street, Casper, WY 82601.

(i1) Rawlins Field Office—Field Office
Manager, Bureau of Land Management,
PO Box 2407, Rawlins, WY 82301.

(iii) Rock Springs Field Office—Field
Office Manager, Bureau of Land
Management, 280 Highway 191 North,
Rock Springs, WY 82901.

(iv) Worland Field Office—Field
Office Manager, Bureau of Land
Management, PO Box 119, Worland, WY
82401.

(c) The jurisdictional agency for wells
located on Other lands in each state are:

(1) Alabama—State Oil and Gas
Board, 420 Hackberry Lane, P O Box
869999, Tuscaloosa, AL 35486—9780.

(2) Alaska—Department of Natural
Resources, Oil & Gas Division, 550 West
7th Avenue, Anchorage, AK 99501.

(3) Arizona—Oil and Gas
Conservation Commission, 416 West
Congress Street, Suite 100, Tucson, AZ
85701

(4) Arkansas—Oil & Gas Commission,
PO Box 1472, El Dorado, AR 71730-
1472.

(5) California—Department of
Conservation, Division of Oil & Gas, 801
K Street, MS24—01, Sacramento, CA
95814.

(6) Colorado—Oil & Gas Conservation
Commission, 1120 Lincoln, Suite 801,
Denver, CO 80203.

(7) Florida—Administrator Oil and
Gas, Bureau of Geology, Department of
Natural Resources, 903 West Tennessee
Street, Tallahassee, FL 32304.

(8) Georgia—Department of Natural
Resources, Geologic & Water Resources
Division, 19 Martin Luther King Drive,
SW, Atlanta, GA 30334.

(9) Idaho—Idaho Public Utilities
Commission, Statehouse Mail, Boise, ID
83720.

(10) Illinois—Department of Natural
Resources, Oil & Gas Division, 524
South 2nd Street, Springfield, IL 62701.

(11) Indiana—Department of Natural
Resources, Oil & Gas Division, 402 West
Washington Street, Room 256
Indianapolis, IN 46204.

(12) Kansas—Kansas Corporation
Commission, Finney State Office
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Building, 130 South Market, Room
2078, Wichita, KS 67202—-3802.

(13) Kentucky—Public Service
Commission, 211 Sower Blvd., PO Box
6615, Frankfort, KY 40602—0615.

(14) Louisiana—Department of
Natural Resources, Office of
Conservation, PO Box 94275, Baton
Rouge, LA 70804.

(15) Maryland—Department of
Natural Resources, Tawes State Office
Building., Annapolis, MD 21404.

(16) Michigan—Department of
Environmental Quality, Geological
Survey Division, Hollister Building, PO
Box 30473, Lansing MI 48909.

(17) Mississippi—State Oil & Gas
Board, 500 Graymont Avenue, Suite E,
Jackson, MS 39202.

(18) Missouri—Department of Natural
Resources Geology and Survey Division,
PO Box 250, 111 Fairgrounds Road,
Rolla, MO 65402.

(19) Montana—Department of Natural
Resources and Oil and Gas Conservation
Division, 2535 St. John’s Avenue,
Billings, MT 59102.

(20) Nebraska—Oil & Gas
Conservation Commission, Box 399,
Sidney, NE 69162.

(21) Nevada—Department of
Conservation and Natural Resources,
Division of Mineral Resources, Capitol
Complex, 201 S. Fall Street, Carson City,
NV 89710.

(22) New Mexico—Department of
Energy and Minerals and Natural
Resources, Oil Conservation Division,
2040 S. Pacheco Street, Sante Fe, NM
87505.

(23) New York—New York State
Department of Environmental
Conservation, Division of Mineral
Resources, Bureau of Oil and Gas
Regulation, 50 Wolf Road, Albany, NY
12233-6500.

(24) North Carolina—Department of
Natural Resources and Community
Development, 512 North Salisbury
Street, Raleigh, NC 27611.

(25) North Dakota—Industrial
Commission, State Capitol, 600 East
Boulevard Avenue, Department 405,
Bismarck, ND 58505.

(26) Ohio—Department of Natural
Resources, Division of Oil and Gas 4383
Fountain Square Drive, Columbus, OH
43224-1362.

(27) Oklahoma—-Corporation
Commission, 300 Jim Thorpe Building,
PO Box 52000-2000, Oklahoma City,
OK 73152-2000.

(28) Oregon—Department of Geology
& Mineral Industries, 800 N.E. Oregon
Street, #28 Portland, OR 972332.

(29) Pennsylvania ““ Department of
Conservation and Natural Resources, PO
Box 8767, Harrisburg, PA 17105-8767.

(30) South Carolina—South Carolina
Public Service Commission, PO Drawer
11649, Columbia, SC 29211.

(31) South Dakota—Qil and Gas
Supervisor, Department of Environment
and Natural Resources, 2050 West Main,
Suite 1, Rapid City, SD 57702.

(32) Tennessee—Office of
Conservation, Division of Geology, 401
Church Street, Nashville, TN 37243.

(33) Texas—Railroad Commission Oil
and Gas Division, 1701 North Congress
Avenue, PO Box 12967, Austin, TX
78711-2967.

(34) Utah—-Department of Natural
Resources, Division of Oil, Gas and
Mining, PO Box 145801 West North
Temple, Suite 1210, Salt Lake City, UT
84114-5801.

(35) Virginia—Department of Mines,
Minerals & Energy, Division of Gas and
0il, PO Box 1416, Abingdon, VA 24210.

(36) Washington—Department of
Natural Resources, Geology and Earth
Resources Division, PO Box 47001,
Olympia, WA 98504.

(37) West Virginia—-Division of
Environmental Protection, Office of Oil
and Gas, #10 McJunkin Road, Nitro, WV
25143-2506.

(d) Federal lands. For purposes of this
section, Federal lands means:

(1) All lands leased under:

(i) The Mineral Lands Leasing Act, as
amended, 30 U.S.C. 181 et seq.; and

(ii) The Mineral Leasing Act for
Acquired Lands, as amended, 30 U.S.C.
351 et seq.; and

(2) All Indian lands which are under
the supervision of the United States
Geological Survey or any successor
federal agency (30 CFR part 221); and

(3) All Indian lands which are under
the supervision of the Osage Indian
Agency, Bureau of Indian Affairs, U.S.
Department of the Interior.

(e) Divided-interest leases. Unless an
agreement under this paragraph
provides otherwise, where a well is
located on a divided-interest lease
involving Federal (or Indian) and
private (or State) ownership:

(1) The Federal jurisdictional agency
will make the determination where the
majority lease interest is Federal (or
Indian);

(2) The State jurisdictional agency
will make the determination where the
majority lease interest is private (or
State); and

(3) The State jurisdictional agency
will make the determination where the
lease is divided equally.

(f) Drilling units. Unless an agreement
under paragraph (e) of this section
provides otherwise, where a drilling
unit is drained by two or more wells,
the Federal jurisdictional agency will
make the determination if the

completion location of the well in
question is located on a Federal (or
Indian) lease, and the State
jurisdictional agency will make the
determination if the completion location
of the well in question is located on a
private (or State) lease.

(g) Agreements. If a jurisdictional
agency that has jurisdiction over Federal
lands enters into an agreement with a
jurisdictional agency that has
jurisdiction over State lands that either
authorizes the State jurisdictional
agency to make determinations for wells
located on Federal lands or the Federal
agency to make determinations for wells
located on State lands, such agreement
shall be filed with the Commission.
Upon the filing of such an agreement,
the agency so authorized will be
considered to be the jurisdictional
agency for wells on the lands subject to
the agreement.

Subpart E—Commission Review of
Jurisdictional Agency Determinations

§270.501 Publication of notice from
jurisdictional agency.

(a) Upon receipt of a notice of
determination by a jurisdictional agency
under § 270.204, the Commission will
send an acknowledgment to the
applicant and will post
acknowledgment in the Commission’s
Public Reference Room and on the
Commission’s web site. Another source
of the information is the Commission’s
copy contractor, RV] International, Inc.
RV] International, Inc. is located in the
Public Reference Room at 888 First
Street, NE., Washington, DC 20426.

(b) The acknowledgment will contain
the following:

(1) The date on which the
jurisdictional agency notice was
received;

(2) Certain information contained in
FERC Form No. 121;

(3) A statement that the application
and a copy or description of other
materials in the record on which such
determination was made is available for
inspection, except to the extent the
material is treated as confidential under
§270.506, at the offices of the
Commission; and

(4) A statement that persons objecting
to the final determination may, in
accordance with this subpart, file a
protest with the Commission within 20
days after the date that notice of receipt
of a determination is issued by the
Commission pursuant to this section.

§270.502 Commission review of final
determinations.

(a) Review by Commission. Except as
provided in paragraphs (b), (c) and (d)
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of this section, a determination
submitted to the Commission by a
jurisdictional agency will become final
45 days after the date on which the
Commission received notice of the
determination, unless within the 45 day
period, the Commission:

(1) Makes a preliminary finding that:

(i) The determination is not supported
by substantial evidence in the record on
which the determination was made; or

(ii) The determination is not
consistent with information which is
contained in the public records of the
Commission and which was not part of
the record on which the jurisdictional
agency made the determination, and

(2) Issues written notice of such
preliminary finding, including the
reasons therefor. Copies of the written
notice will be sent to the jurisdictional
agency that made the determination, to
the persons identified in the notice
under § 270.204 of such determination,
and to any persons who have filed a
protest.

(b) Incomplete notice.
Notwithstanding the provisions of
paragraph (a) of this section, the 45-day
period for Commission review of a
determination will not begin if:

(1) The notice forwarded to the
Commission pursuant to § 270.204 does
not contain all the material specified
therein; and

(2) The Commission notifies the
jurisdictional agency, within 45 days
after the date on which the Commission
receives notice of the determination,
that the notice is incomplete.

(c) Withdrawal of notice. (1) The
jurisdictional agency may withdraw a
notice of determination by giving notice
as specified in paragraph (c)(2) of this
section at any time prior to the issuance
of a final order with respect to such
determination under paragraphs (g)(1)
and (g)(2) of this section, or at any time
prior to the date such determination
becomes final under paragraph (a) or
(g)(4) of this section. Such notice must
include the jurisdictional agency’s
reasons for the withdrawal.

(2) Withdrawal of a notice of
determination will take effect at such
time as the jurisdictional agency has
notified the Commission, and the
parties to the proceeding before the
agency, of such withdrawal.

(3) Withdrawal of a notice of
determination shall nullify such notice
of determination.

(d) Withdrawal of application. (1) An
applicant may withdraw an application
for a determination which is before the
Commission by giving notice as
specified in paragraph (d)(2) of this
section at any time prior to the issuance
of a final order with respect to such

determination under paragraphs (g)(1)
and (g)(2) of this section, or at any time
prior to the date such determination
becomes final under paragraph (a) or
(g)(4) of this section.

(2) Withdrawal of an application will
take effect at such time as the applicant
has notified the Commission and the
jurisdictional agency.

(3) Withdrawal of an application will
nullify such application and the notice
of determination on such application.

(e) Public notice. The Commission
will publish notice of the preliminary
finding in the Federal Register and will
post the notice in its Public Reference
Room. The notice will set forth the
reasons for the preliminary finding.

(f) Procedures following notice of
preliminary finding. Any state or federal
agency or any person may submit,
within 30 days after issuance of the
preliminary finding, written comments,
and request an informal conference with
the Commission staff. Any jurisdictional
agency, any state agency and any person
receiving notice under paragraph (a)(2)
of this section may request an informal
conference with the Commission staff.
All timely requests for conferences will
be granted. Notice of, and permission to
attend, such conferences will be given
to persons identified in paragraph (a)(2)
of this section and to state or federal
agencies or persons who submitted
comments under this paragraph.

(g) Final orders. (1) In any case in
which a protest was filed with the
Commission and a preliminary finding
was issued, the Commission will issue
a final order within 120 days after
issuance of the preliminary finding.

(2) In any case in which no protest
was filed with the Commission and a
preliminary finding was issued, the
Commission may issue a final order
within 120 days after issuance of the
preliminary finding.

(3) A final order issued under
paragraph (g)(1) or (g)(2) of this section
will either affirm, reverse, or remand the
determination of the jurisdictional
agency. Such order will state the
specific basis for the Commission’s
action. Notice of the issuance of such
order will be given to the jurisdictional
agency, to participants in the
proceeding before the jurisdictional
agency, and to participants in the
proceeding before the Commission
under paragraph (d) of this section and
under §270.503.

(4) In the event that the Commission
fails to issue a final order within 120
days after issuance of the preliminary
finding, the determination of the
jurisdictional agency shall become final.

§270.503 Protests to the Commission.

(a) Who may file. Any person may file
a protest with the Commission with
respect to a determination of a
jurisdictional agency within 20 days
after the date that notice of receipt of a
determination is issued by the
Commission pursuant to § 270.204.

(b) Grounds. Protests may be based
only on the grounds the final
determination is:

(1) Not supported by substantial
evidence;

(2) Not consistent with information
which is contained in the public records
of the Commission and which was not
part of the record on which the
determination was made;

(3) Not consistent with information
submitted with the protests for
inclusion in the public records of the
Commission, which information was
not part of the record on which the
determination was made; or

(4) Not based on an application which
complied with the filing requirements
set forth in this part.

§270.504 Contents of protests to the
Commission.

Each protest must include:

(a) An identification of the
determination protested;

(b) The name and address of the
person filing the protest;

(c) A statement of whether or not the
person filing the protest participated in
the proceeding before the jurisdictional
agency, and if not, the reason for the
nonparticipation;

(d) A statement of the effect the
determination will have on the
protestor;

(e) A statement of the precise grounds
under § 270.503(f) for the protest, and
all supporting documents or references
to any information relied on which is in
the record on which the determination
is based or is in or to be inserted in the
public files of the Commission; and

(f) A statement that the protestor has
served, in accordance with § 385.2010 of
this chapter, a copy of the protest
together with all supporting documents
on the jurisdictional agency and all
persons listed in the notice of
determination filed pursuant to
§ 270.204.

§270.505 Procedure for reopening
determinations.

(a) Grounds. At any time subsequent
to the time a determination becomes
final pursuant to this subpart, the
Commission, on its own motion, or in
response to a petition filed by any
person aggrieved or adversely affected
by the determination, may reopen the
determination if it appears that:
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(1) In making the determination, the
Commission or the jurisdictional agency
relied on any untrue statement of
material fact; or

(2) There was omitted a statement of
material fact necessary in order to make
the statements made not misleading, in
light of the circumstances under which
they were made to the jurisdictional
agency or the Commission.

(b) Contents of petition. A petition to
reopen the determination proceedings
must contain the following information,
under oath:

(1) The name and address of the
person filing the petition;

(2) The interest of the petitioner in the
outcome of the determination
proceeding;

(3) The statement of material fact that
is alleged to be untrue or omitted;

(4) A statement explaining why the
outcome of the determination
proceeding would have been different
had the statement or omission not
occurred; and

(5) Copies of all documents relied on
by the petitioner, or references to such
documents if they are contained in the
public files of the Commission.

(c) Procedures after reopening. In the
event the Commission reopens a
determination pursuant to this section it
will:

(1) Give notice to the jurisdictional
agency and all persons who participated
before both that agency and the
Commission in the proceedings
resulting in the determination in
question;

(2) Permit the jurisdictional agency
and other persons receiving notice
pursuant to paragraph (c)(1) of this
section to submit whatever
documentary evidence such agency or
persons deem relevant; and

(3) Take such other action or hold or
cause to be held such proceedings as it
deems necessary or appropriate for a
full disclosure of the facts.

(d) Final order of Commission. Within
150 days after issuance of the notice
under paragraph (c)(1) of this section,
the Commission shall issue a final
order. If the Commission finds that the
grounds referred to in paragraph (a) of
this section exist, it will vacate the
determination.

§270.506 Confidentiality.

(a) Except as provided in paragraph
(b) of this section, the Commission will
accord confidential protection to, and
not disclose to the public, any
information submitted by a
jurisdictional agency under § 270.204,
if:

(1) The jurisdictional agency, on its
own motion or on request of the

applicant, afforded such information
confidential treatment before the
jurisdictional agency; and

(2) The agency order or the
applicant’s request stated grounds for
confidential treatment which fall within
one of the exemptions described in
paragraphs (1) through (9) of 5 U.S.C.
552(b).

(b) Upon receipt of a request for
disclosure of information treated as
confidential under paragraph (a) of this
section, the Commission will determine
in accordance with 5 U.S.C. 552
whether the information is exempt. 5
U.S.C. 552(b). If it determines the
information is not exempt, the
information will be made public. If it
determines the information is exempt,
the Commission will not make it public
unless determines that its conduct of the
proceeding to review the jurisdictional
agency determination requires making
such information available to the public
or to particular parties, subject to
conditions (including a protective order)
as the Commission may prescribe.
Before making any information public
under this paragraph, the Commission
will provide at least 5 days notice to the
person who submitted the information.

PART 375—THE COMMISSION

2. The authority citation for part 375
continues to read as follows:

Authority: 5 U.S.C. 551-557; 15 U.S.C.
717-717w, 3301-3432; 16 U.S.C. 791-825r,
2601-2645; 42 U.S.C. 7101-7352.

3.In §375.307, paragraph (p) is added
to read as follows:

§375.307 Delegation to the Director of the
Office of Markets, Tariffs, and Rates
* * * * *

(p) Take the following actions under
the Natural Gas Policy Act of 1978:

(1) Notify jurisdictional agencies
within 45 days after the date on which
the Commission receives notice of a
determination pursuant to § 270.502(b)
of this chapter that the notice is
incomplete under § 270.204 of this
chapter.

(2) Issue preliminary findings under
§270.502(a)(1) of this chapter.

PART 381—FEES

Subpart D—Fees Applicable to the
Natural Gas Policy Act of 1978

4. The authority citation for part 381
continues to read as follows:

Authority: 15 U.S.C. 717-717w; 16
U.S.C.791-828¢, 2601-2645; 31 U.S.C. 9701;
42 U.S.C. 7101-7352; 49 U.S.C. 60502; 49
App. U.S.C. 1-85.

5. Section 381.401 is added to read as
follows:

§381.401 Review of jurisdictional agency
determinations.

The fee established for review of a
jurisdictional agency determination is
$115. The fee must be submitted in
accordance with subpart A of this part
and § 270.301(c) of this chapter.

Note: The form and appendix that follow
will not appear in the code of federal
regulations.

Federal Energy Regulatory Commission
Washington D.C.

FERC Form-121

(1/2000)

Form Approved

OMB No. 1902-0038

(Expires )

Application for determination

General Instructions

1. Purpose: This form is to be used to
provide basic data on each application for a
well category determination that is filed with
a Jurisdictional Agency to qualify the natural
gas produced from such well as (a) occluded
natural gas produced from coal seams, under
section 107(c)(3) of the Natural Gas Policy
Act of 1978 [15 U.S.C. 3301] (NGPA), (b)
natural gas produced from Devonian shale,
under section 107(c)(4) of the NGPA, or (c)
natural gas produced from a designated tight
formation, under section 107(c)(5) of the
NGPA, in order to substantiate the eligibility
of such natural gas for a tax credit under
Section 29 of the Internal Revenue Code. The
Commission will use this data, together with
the other information contained in the
Jurisdictional Agency’s notice of
determination, to evaluate whether
substantial evidence exists to support the
determination.

2. Who must submit: Anyone who files an
application with a Jurisdictional Agency
identified under Section 270.401 of the
Commission’s Regulations for a well category
determination.

3. What and where to submit: The original
of this form, and all of the information
required by Section 270.302, 270.303,
270.304, or 270.306 of the Commission’s
Regulations must be filed with the
Jurisdictional Agency. The Jurisdictional
Agency making a determination must file the
original of this form, with all of the other
information required under the applicable
Commission Regulations, with the Office of
the Secretary, Federal Energy Regulatory
Commission, 888 First Street, N.E.,
Washington D.C. 20426. Applicants should
retain one copy of each completed form for
their files for 4 years.

4. These are mandatory filing
requirements.

5. The data on this form are not considered
confidential and will not be treated as such.

6. Where to send comments on the public
reporting burden: The public reporting
burden for this collection of information is
estimated to average 0.25 hours per response,
including the time for reviewing instructions,
searching existing data sources, gathering
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and maintaining the data needed, and
completing and reviewing the collection of
information. Send comments regarding this
burden estimate, or any aspect of this
collection of information, including
suggestions for reducing this burden, to the
Federal Energy Regulatory Commission, 888
First Street, N.E., Washington D.C. 20426
(Attention: Mr. Michael Miller, CI-1) and to
the Office of Information and Regulatory
Affairs, Office of Management and Budget,
Washington D.C. 20503 (Attention: Desk
Officer for the Federal Energy Regulatory
Commission). Persons subject to providing
this information will not be penalized for
failing to respond to these collections of
information unless the collection of
information displays a valid OMB control
number.

A. THE NGPA WELL CATEGORY
DETERMINATION IS BEING SOUGHT FOR
A WELL PRODUCING:

A1l __ occluded natural gas from coal
seams.

A2 __natural gas from Devonian shale.

A3 __ natural gas from a designated tight
formation.

B. FOR ALL APPLICATIONS FOR
DETERMINATION PROVIDE THE
FOLLOWING:

Well Name and No.”

Completed in (Name of Reservoir)*
Field*

County”

State”

API Well No. (14 digits maximum. If not
assigned, leave blank.)

Measured Depth of the Completed Interval
(in feet)

TOP

BASE

C. APPLICANT’S MAILING ADDRESS AND
THE IDENTITY OF THE PERSON WHO IS
RESPONSIBLE FOR APPLICATION:

Applicant’s Name”

Street”

City”

State”

Zip Code

Name of Person Responsible*
Title of Such Person™
Signature

and Phone No. ( ) -
“Signifies that line entry may contain up to
35 letters and/or numbers.

cabrwbe

®©

PN AR WN =

Appendix—List of Commentors

Alabama State Oil & Gas Board

The American Gas Association

American Petroleum Institute

Burlington Resources Inc.

Calumet Oil

Coalbed Methane Association of Alabama

Colorado Oil and Gas Conservation
Commission

Colorado Oil & Gas Association

Columbia Natural Resources

Cross Timbers Oil Company

United States Department of Energy

United States Department of Interior, Bureau
of Land Management

Domestic Petroleum Council

Dominion Resources Inc.

Equitable Production Company

HS Resources, Inc.

Independent Oil and Gas Association

Independent Oil & Gas Association of New
York

Independent Oil & Gas Association of
Pennsylvania

Independent Oil & Gas Association of West
Virginia

Independent Petroleum Association of
America and Natural Gas Supply
Association

Interstate Oil & Gas Compact Commission

Kansas Corporation Commission

Kentucky Public Service Commission

Louisiana Department of Natural Resources
Office of Conservation

Marathon Oil Company

State of Michigan Department of
Environmental Quality

New Mexico Oil & Gas Association

Non-Conventional Energy Inc.

New York State Department of
Environmental Conservation

Northwest Fuel Development Inc

Ohio Department of Natural Resource

Oklahoma Corporation Commission

Producer Coalition

Railroad Commission of Texas

Texas Independent Producers & Royalty
Owners

Union Pacific Resources

Vastar Resources, Inc

Virginia Department of Mines, Minerals &
Energy

Virginia Oil & Gas Association

West Virginia Division of Environmental
Protection

Williams Production Co.

[FR Doc. 00-18498 Filed 7—25-00; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY

Customs Service

19 CFR Part 12
[T.D. 00-52]
RIN 1515-AC36

Forced or Indentured Child Labor

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations with the particular
intent to stop illegal shipments of
products of forced or indentured child
labor and to punish violators. The
document amends the Customs
Regulations to provide for the seizure
and forfeiture of merchandise that is
found to be a prohibited importation
under 19 U.S.C. 1307, concerning
products of convict labor, forced labor,
or indentured labor under penal
sanctions, including forced or
indentured child labor under penal
sanctions. The amendment makes clear

that nothing in the Customs Regulations
precludes Customs from seizing for
forfeiture merchandise imported in
violation of applicable Federal criminal
law dealing with prison-labor goods.
The amendments form part of a vigorous
law enforcement initiative undertaken
by Customs to prohibit the importation
of merchandise produced by forced or
indentured child labor.

EFFECTIVE DATE: August 25, 2000.

FOR FURTHER INFORMATION CONTACT: Glen
E. Vereb, Office of Regulations and
Rulings, 202-927-2320.

SUPPLEMENTARY INFORMATION:

Background

Section 307 of the Tariff Act of 1930
(19 U.S.C. 1307) generally prohibits the
importation of goods, wares, articles,
and merchandise mined, produced, or
manufactured wholly or in part in any
foreign country by convict labor or/and
forced labor or/and indentured labor
under penal sanctions. Such
prohibitions are enforced by Customs
under §§12.42—-12.44 of the Customs
Regulations (19 CFR 12.42-12.44).

If Customs finds, on the basis of
information presented and investigated
under the procedures described in
§12.42(a)—(e), that a class of
merchandise is subject to the
prohibition under section 307, the
Commissioner of Customs, with the
approval of the Secretary of the
Treasury, will publish a finding to this
effect in the weekly issue of the
Customs Bulletin and in the Federal
Register, as prescribed in § 12.42(f).

Under § 12.43, an importer is afforded
the opportunity to furnish proof within
3 months after importation in order to
establish the admissibility of particular
imported merchandise detained by
Customs under § 12.42(e) or covered by
a finding under § 12.42(f), that the
particular merchandise being imported
is not itself produced with the use of a
type of labor specified in section 307.

Section 12.44 deals with the
disposition of merchandise determined
to be inadmissible under section 307.
Currently, § 12.44 provides in pertinent
part that such merchandise may be
exported at any time within the 3—
month period after importation. If not so
exported and if no proof of admissibility
has been provided, the importer is
advised in writing that the merchandise
is excluded from entry and, 60 days
thereafter, the merchandise is deemed
abandoned and will be destroyed unless
it has been exported or a protest has
been filed under 19 U.S.C. 1514.

Forced or Indentured Child Labor

A general provision in the Fiscal Year
(FY) 1998 Treasury Appropriations Act
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made clear what is implicit in the law:
that merchandise manufactured with
the use of forced or indentured child
labor under penal sanctions falls within
the prohibition of section 1307. This Act
prohibits Customs from using any of the
appropriation to permit the importation
into the United States of such
merchandise. In addition, in the last
three State of the Union addresses,
President Clinton has pledged to fight
abusive child labor.

Following the enactment of the FY
1998 appropriations amendment
regarding forced or indentured child
labor under penal sanctions, both the
Treasury Department and the National
Economic Council chaired in-depth
interagency discussions aimed at
strengthening the capability of the
Executive Branch to enforce the
prohibition on imports that were
produced by forced or indentured child
labor under penal sanctions.

To this end, the Treasury Department,
by a document published in the Federal
Register (63 FR 30813) on June 5, 1998,
established a Treasury Advisory
Committee on International Child Labor
Enforcement, whose ultimate purpose
was to support a vigorous law
enforcement initiative to stop illegal
shipments of products of forced or
indentured child labor under penal
sanctions and to punish violators. By a
document published in the Federal
Register (65 FR 11831) on March 6,
2000, the Treasury Department
determined that it was in the public
interest to renew this Advisory
Committee for an additional two-year
term beyond its original expiration date
(June 22, 2000).

Proposed Amendment

As part of the foregoing initiative, by
a document published in the Federal
Register (64 FR 62618) on November 17,
1999, Customs proposed to amend
§ 12.42(a) to make expressly clear that
merchandise manufactured with the use
of forced or indentured child labor
under penal sanctions falls within the
prohibition of 19 U.S.C. 1307.

Also, Customs proposed to amend
§ 12.44 regarding the disposition to be
accorded merchandise that is a
prohibited importation under section
307. Under this proposed amendment,
in the case of merchandise covered by
a finding under § 12.42(f), if the
Commissioner of Customs advised the
port director that the proof furnished
under §12.43 did not establish the
admissibility of a particular importation
of such merchandise, or if no proof was
timely furnished in this regard, the
merchandise would then be seized and
be subject to the commencement of

forfeiture proceedings under subpart E
of part 162 of the Customs Regulations
(19 CFR part 162, subpart E). Currently,
such merchandise is permitted to be
exported at any time before it is deemed
to have been abandoned.

In addition, Customs proposed to
amend § 12.44 to state explicitly that
nothing in the Customs Regulations (19
CFR Chapter I) precluded Customs from
seizing for forfeiture merchandise
imported in violation of applicable
Federal criminal law (18 U.S.C. 1761—
1762) dealing with prison-labor goods.

Discussion of Comment

Counsel on behalf of a domestic trade
association submitted the only comment
in response to the notice of proposed
rulemaking. The trade association
supported the proposed amendments.
However, the association asked that
§12.42 also be amended to impose a
one-year time limit within which
Customs would need to complete, and
take appropriate action in connection
with, an investigation undertaken
pursuant to 19 U.S.C. 1307. In this
regard, the association wanted § 12.42
further revised to require that persons
presenting information of an alleged
violation of section 1307 be kept
informed, along with any interested
domestic producers, and any other
interested parties, regarding the
continuing progress of an investigation.
Finally, the association requested that
§12.42(e) be amended to require that
the Commissioner withhold release of
any merchandise undergoing
investigation for a possible violation of
19 U.S.C. 1307 if there were reasonable
grounds to believe that the merchandise
was indeed a prohibited importation
under section 1307.

Customs Response

Customs believes that it would be
inappropriate and counterproductive to
impose an inflexible time limit in
§12.42 for any investigation initiated
under 19 U.S.C. 1307. The quality of the
information received regarding
suspected violations of section 1307
varies substantially in each case.
Extensive and lengthy investigation is
required in some cases, and significant
barriers (e.g., cultural, political,
geographic) must be overcome, in order
to obtain the evidence needed to
support lawful Customs action under
the statute. Also, the disclosure of
information regarding ongoing Customs
investigations is generally contrary to
agency policy.

Lastly, § 12.42(e) already provides
that if the Commissioner of Customs
finds at any time that information
available reasonably but not

conclusively indicates that merchandise
within the purview of section 1307 is
being, or is likely to be, imported, the
Commissioner will notify all port
directors accordingly. The port directors
are then to withhold the release of any
such merchandise pending instructions
from the Commissioner as to whether
the merchandise may be released
otherwise than for exportation. Customs
believes that this is sufficient and that
no amendment of § 12.42(e) is needed
under the circumstances.

Conclusion

In view of the foregoing, and
following careful consideration of the
issues raised by the commenter and
further review of the matter, Customs
has concluded that the proposed
amendments should be adopted.

Additional Changes

In addition, Customs has determined
that the phrase, “including forced or
indentured child labor”, appearing in
proposed § 12.42(a), should be revised
to read, “including forced or indentured
child labor under penal sanctions”, in
order to conform precisely with the
plain language and requirements of 19
U.S.C. 1307. Also, proposed § 12.44 is
revised essentially to retain the
provision contained in the current
regulation (19 CFR 12.44 (1999))
regarding the disposition to be accorded
merchandise that has been detained
under § 12.42(e) but that is not subject
to a finding under § 12.42(f).

Regulatory Flexibility Act and
Executive Order 12866

Because the importation of goods,
wares, articles, and merchandise mined,
produced or manufactured wholly or in
part in any foreign country by forced
labor is prohibited, Customs anticipates
that there will not be a substantial
number of small entities that would
become involved in a prohibited
importation. The rule applies to
products subject to a “finding” that the
class of merchandise was produced with
forced or indentured child labor under
penal sanctions, a more formal Customs
action with a higher burden of proof
than simple Customs detention of
merchandise based on reasonable
suspicion. Also the range of countries
and products which are likely to be
implicated in findings of forced or
indentured child labor under penal
sanctions is likely to be fairly narrow.
Accordingly, it is certified, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) that
this final rule will not have a significant
economic impact on a substantial
number of small entities. Nor does the
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document meet the criteria for a
“significant regulatory action” as
specified in E.O. 12866.

List of Subjects in 19 CFR Part 12

Customs duties and inspection, Entry
of merchandise, Imports, Prohibited
merchandise, Restricted merchandise,
Seizure and forfeiture.

Amendments to the Regulations

Part 12, Customs Regulations (19 CFR
part 12), is amended as set forth below.

PART 12—SPECIAL CLASSES OF
MERCHANDISE

1. The general authority citation for
part 12 continues to read as follows, and
the relevant specific sectional authority
is revised to read as follows:

AuthOI‘ity: 5 U.S.C. 301; 19 U.S.C. 66, 1202
(General Note 20, Harmonized Tariff
Schedule of the United States (HTSUS)),
1624;

* * * * *

Sections 12.42 through 12.44 also
issued under 19 U.S.C. 1307 and Pub. L.
105—-61 (111 Stat. 1272);

* * * * *

2. Section 12.42 is amended by
revising the first sentence of paragraph
(a) to read as follows:

§12.42 Findings of Commissioner of
Customs.

(a) If any port director or other
principal Customs officer has reason to
believe that any class of merchandise
that is being, or is likely to be, imported
into the United States is being
produced, whether by mining,
manufacture, or other means, in any
foreign locality with the use of convict
labor, forced labor, or indentured labor
under penal sanctions, including forced
child labor or indentured child labor
under penal sanctions, so as to come
within the purview of section 307, Tariff
Act of 1930, he shall communicate his

belief to the Commissioner of Customs.
* * *

* * * * *

3. Section 12.44 is revised to read as
follows:

§12.44 Disposition.

(a) Export and abandonment.
Merchandise detained pursuant to
§ 12.42(e) may be exported at any time
prior to seizure pursuant to paragraph
(b) of this section, or before it is deemed
to have been abandoned as provided in
this section, whichever occurs first.

Provided no finding has been issued by
the Commissioner of Customs under
§12.42(f) and the merchandise has not
been exported within 3 months after the
date of importation, the port director
will ascertain whether the proof
specified in § 12.43 has been submitted
within the time prescribed in that
section. If the proof has not been timely
submitted, or if the Commissioner of
Customs advises the port director that
the proof furnished does not establish
the admissibility of the merchandise,
the port director will promptly advise
the importer in writing that the
merchandise is excluded from entry.
Upon the expiration of 60 days after the
delivery or mailing of such advice by
the port director, the merchandise will
be deemed to have been abandoned and
will be destroyed, unless it has been
exported or a protest has been filed as
provided for in section 514, Tariff Act
of 1930.

(b) Seizure and summary forfeiture. In
the case of merchandise covered by a
finding under § 12.42(f), if the
Commissioner of Customs advises the
port director that the proof furnished
under § 12.43 does not establish the
admissibility of the merchandise, or if
no proof has been timely furnished, the
port director shall seize the
merchandise for violation of 19 U.S.C.
1307 and commence forfeiture
proceedings pursuant to part 162,
subpart E, of this chapter.

(c) Prison-labor goods. Nothing in this
chapter precludes Customs from seizing
for forfeiture merchandise imported in
violation of 18 U.S.C. 1761 and 1762
concerning prison-labor goods.

Raymond W. Kelly,
Commissioner of Customs.

Approved: June 19, 2000.
John P. Simpson,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 00-18819 Filed 7-25-00; 8:45 am]
BILLING CODE 4820-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration, HHS
21 CFR Part 510

New Animal Drugs; Change of Sponsor
Address

AGENCY: Food and Drug Administration.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor address for Wellmark
International.

DATES: This rule is effective July 26,
2000.

FOR FURTHER INFORMATION CONTACT:
Norman Turner, Center for Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish Pl.,
Rockville, MD 20855, 301-827—-0214.

SUPPLEMENTARY INFORMATION: Wellmark
International, 1000 Tower Rd., suite
245, Bensenville, IL 60106, has
informed FDA of a change of sponsor
address to 1100 East Woodfield Rd.,
suite 500, Schaumburg, IL 60173.
Accordingly, the agency is amending
the regulations in 21 CFR 510.600(c)(1)
and (c)(2) to reflect the change of
sponsor address.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A), because
it is a rule of “particular applicability.”
Therefore, it is not subject to
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 510 is amended as follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360Db, 371, 379e.

2. Section 510.600 is amended in the
table in paragraph (c)(1) by revising the
entry for “Wellmark International”” and
in the table in paragraph (c)(2) by
revising the entry for “011536” to read
as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.

* * * * *

(C)* * %

(1)* * ok



45876 Federal Register/Vol. 65, No. 144/ Wednesday, July 26, 2000/Rules and Regulations
Firm name and address Drug labeler code
* * * * * *
Wellmark International, 1100 East Woodfield Rd., suite 500, 011536
Schaumburg, IL 60173
* * * * * *

(2) * *x %
Drug labeler code Firm name and address
011536 Wellmark International, 1100 East Woodfield Rd., suite 500,
Schaumburg, IL 60173
* * * * * * *

Dated: July 18, 2000.
Claire M. Lathers,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 00-18824 Filed 7-25-00; 8:45 am|]
BILLING CODE 4160-01—F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Ivermectin Sustained-Release Bolus

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by Merial
Ltd. The supplemental NADA provides
for changes to labeling of ivermectin
sustained-release bolus for cattle.

DATES: This rule is effective July 26,
2000.

FOR FURTHER INFORMATION CONTACT:
Janis R. Messenheimer, Center for
Veterinary Medicine (HFV-135), Food
and Drug Administration, 7500 Standish
Pl., Rockville, MD 20855, 301-827—
7578.

SUPPLEMENTARY INFORMATION: Merial
Ltd., 2100 Ronson Rd., Iselin, NJ 08830—
3077, filed a supplement to NADA 140—
988 that provides for use of Ivomec”
(ivermectin) SR bolus for cattle. The
supplement provides for reducing the
predicted duration of effectiveness in

labeling from approximately 135 days to
approximately 130 days, based on bolus
stability data. The supplement is
approved as of June 21, 2000, and the
regulations in 21 CFR 520.1197 are
amended to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of part 20 (21
CFR part 20) and §514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.24(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C., 360b.

§520.1197 [Amended]

2. Section 520.1197 Ivermectin
sustained-release bolus is amended in
paragraph (d)(2) by removing the
parenthetical phrase “(approximately
135 days)” and by adding in its place °
(approximately 130 days)”.

Dated: July 18, 2000.

Claire M. Lathers,

Director, New Animal Drug Evaluation,
Center for Veterinary Medicine.

[FR Doc. 00-18827 Filed 7—25-00; 8:45 am]
BILLING CODE 4160-01-F

¢

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 520 and 522

New Animal Drugs; Change of Sponsor

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor for 12 approved new
animal drug applications (NADA’s) from
Merial Ltd. to Phoenix Scientific, Inc.
DATES: This rule is effective July 26,
2000.

FOR FURTHER INFORMATION CONTACT:
Thomas J. McKay, Center for Veterinary
Medicine (HFV-102), Food and Drug
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Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—-0213.

SUPPLEMENTARY INFORMATION: Merial
Ltd., 2100 Ronson Rd., Iselin, NJ 08830—
3077, has informed FDA that it has
transferred ownership of, and all rights

and interests in, the following approved
NADA'’s to Phoenix Scientific, Inc.,
3915 South 48th St. Terrace, PO Box
6457, St. Joseph, MO 64506—0457:

NADA No.

Product Name

033-157
040-040
045-416
048-287
055-002
093-483
119-142
123-815
124-241
128-089
200-147
200-153

SPECTAMEU (spectinomycin) Scour Halt
SPECTAM® (spectinomycin) Injection
BUTATRONTM (phenylbutazone) Injection
Oxytetracycline-50 (oxytetracycline) Injection
TEVOCIN (chloramphenicol) Injection
SPECTAM® (spectinomycin) Injectable

PVL Iron Dextran Injectable

Dexamethasone Sodium Phosphate Injection
PVL Oxytocin Injection

ZONOMETH (dexamethasone) Sterile Solution
GENTA-JECT" (gentamicin sulfate) Injection

NEO 200 (neomycin sulfate) Oral Solution

Accordingly, the agency is amending
the regulations in parts 520 and 522 (21
CFR parts 520 and 522) in §§520.1485,
520.2122, 522.390, 522.540, 522.1044,
522.1183, 522.1662a, 522.1680, and
522.2120 to reflect the transfer of
ownership. An entry for Phoenix
Scientific, Inc., already exists in
§522.1720 Phenylbutazone Injection
following the approval of a
supplemental ANADA 200-126 (61 FR
54332, October 18, 1996).

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of ““particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Parts 520 and
522

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 520 and 522 are amended as
follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:
Authority: 21 U.S.C. 360b.
§520.1485

2. Section 520.1485 Neomycin sulfate
oral solution is amended in paragraph
(b) by removing “050604”".

§520.2122

[Amended]

[Amended]

3. Section 520.2122 Spectinomycin
dihydrochloride oral solution is
amended in paragraph (b)(1) by

removing “050604” and adding in its
place “059130”.

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

4. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.
§522.390 [Amended]

5. Section 522.390 Chloramphenicol
injection is amended in paragraph (b) by
removing “050604” and adding in its
place “059130”.

§522.540 [Amended]

6. Section 522.540 Dexamethasone
injection is amended in paragraphs
(d)(2)(i) and (e)(2) by removing
“050604” and adding in its place
“059130”.

§522.1044 [Amended]

7. Section 522.1044 Gentamicin
sulfate injection is amended in
paragraph (b)(4) by removing ‘050604”
and adding in its place “059130”.

§522.1183 [Amended]

8. Section 522.1183 Iron
hydrogenated dextran injection is
amended in paragraph (e)(1) by
removing ‘050604 and adding in its
place “059130”.

§522.1662a [Amended]

9. Section 522.1662a Oxytetracycline
hydrochloride injection is amended in
paragraph (i)(2) by removing “050604”
and adding in its place “059130”.

§522.1680 [Amended]

10. Section 522.1680 Oxytocin
injection is amended in paragraph (b) by

removing “050604”’ and adding in its
place “059130”.

§522.2120 [Amended]

11. Section 522.2120 Spectinomycin
dihydrochloride injection is amended in
paragraph (b) by removing “050604”
and adding in its place 059130”.

Dated: July 18, 2000.

Claire M. Lathers,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.
[FR Doc. 00-18828 Filed 7-25-00; 8:45 am|]
BILLING CODE4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs; Ketamine
Hydrochloride Injection

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Abbott Laboratories. The ANADA
provides for intramuscular use of
ketamine hydrochloride injection in cats
for restraint or as the sole anesthetic
agent for diagnostic or minor, brief,
surgical procedures that do not require
skeletal muscle relaxation, and in
nonhuman primates for restraint. The
drug is for veterinary prescription use
only.
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DATES: This rule is effective July 26,
2000.

FOR FURTHER INFORMATION CONTACT.:
Lonnie W. Luther, Center For Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—0209.
SUPPLEMENTARY INFORMATION: Abbott
Laboratories, Chemical and Agricultural
Products Division, 1401 Sheridan Rd.,
North Chicago, IL 60064-6316, filed
ANADA 200-279 that provides for
intramuscular use of Ketaflo™
(ketamine hydrochloride injection, USP)
containing the equivalent of 100
milligrams of ketamine base per
milliliter (mg/mL) of sterile solution.
The product is for veterinary
prescription use, in cats for restraint or
as the sole anesthetic agent for
diagnostic or minor, brief, surgical
procedures that do not require skeletal
muscle relaxation, and in nonhuman
primates for restraint.

Approval of Abbott Laboratories’
ANADA 200-279 for Ketaflo™
(ketamine hydrochloride injection, USP)
is as a generic copy of Fort Dodge
Laboratories’ NADA 45-290 for Vetalar™
(ketamine hydrochloride injection
equivalent to 100 mg/mL ketamine). The
ANADA is approved as of June 13, 2000,
and the regulations are amended in 21
CFR 522.1222a(c) to reflect the
approval. The basis of approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of ““particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under

authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

§522.1222a [Amended]

2. Section 522.1222a Ketamine
hydrochloride injection is amended in
paragraph (c) by adding the number
“000074,” after the number “000010,”.

Dated: July 17, 2000.

Stephen F. Sundlof,

Director, Center for Veterinary Medicine.
[FR Doc. 00-18871 Filed 7—-25-00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs; Change of
Sponsor

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor for an approved new
animal drug application (NADA) from
Heska Corp. to Pharmacia & Upjohn Co.

DATES: This rule is effective July 26,
2000.

FOR FURTHER INFORMATION CONTACT:
Thomas J. McKay, Center for Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—-0213.

SUPPLEMENTARY INFORMATION: Heska
Corp., 1825 Sharp Point Dr., Fort
Collins, CO 80525, has informed FDA
that it has transferred to Pharmacia &
Upjohn Co., 7000 Portage Rd.,
Kalamazoo, MI 49001-0199 ownership
of, and all rights and interests in NADA
141-082. Accordingly, the agency is
amending the regulations in 21 CFR
522.778 to reflect the transfer of
ownership.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of ““particular applicability.”
Therefore, it is not subject to the

congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

§522.778 [Amended]

2. Section 522.778 Doxycycline
hyclate is amended in paragraph (b) by
removing “063604”’ and adding in its
place “000009”.

Dated: July 18, 2000.

Claire M. Lathers,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 00-18825 Filed 7—25-00; 8:45 am]
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SUMMARY: The